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U.S. Customs Service 


Treasury Decisions 


19 CFR Parts 12 and 178 
(T.D. 96-46) 


RIN 1515-AB96 
REMOVAL OF TOSHIBA SANCTION REGULATIONS 


AGENCY: Customs Service, Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations by 
removing the regulatory provisions that implemented the import sanc- 
tions against all products produced by the Toshiba Machine Company 
and the Kongsberg Trading Company. The “Toshiba Sanctions” were 
imposed by Executive Order No. 12661 for a three year time period, 
which expired on December 28, 1991. 


EFFECTIVE DATE: June 5, 1996. 


FOR FURTHER INFORMATION CONTACT: Louis Alfano, Office of 
Field Operations, Trade Compliance, Commercial Enforcement, (202) 
927-0005. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

As part of Customs continuing effort to ensure that its regulations 
are informative and up-to-date, Customs has determined that four of its 
regulatory provisions in Part 12 of the Customs Regulations (19 CFR 
Part 12) are obsolete and should be removed. The regulatory sections 
are found at 19 CFR 12.140-143, Customs Regulations, and were pro- 
mulgated to implement the import sanctions mandated by section 
2443(a)(2) of the Omnibus Trade and Competitiveness Act of 1988 
(Pub.L. 100-418, 102 Stat. 1107, 1865, 50 U.S.C.App. 2410a note) and 
imposed by Executive Order No. 12661 of December 27, 1988 (53 FR 
779, 3 CFR part 1988 Comp.p. 618, 24 Weekly Comp.Pres.Doc. 1661) for 
a three year time period against all products produced by the Toshiba 
Machine Company and the Kongsberg Trading Company. As the three 
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year time period expired on December 28, 1991, Customs has decided to 
remove these four obsolete regulatory provisions, commonly referred 
to as the “Toshiba Sanctions”. Also, because the Toshiba Sanction regu- 
lations required the submission of information to Customs, the listing 
of Office of Management and Budget (OMB) control numbers found at 
19 CFR 178.2 is amended to remove the information collection autho- 
rization for § 12.143, which provided for declarations of exception from 
import sanctions. 


INAPPLICABILITY OF PUBLIC NOTICE AND COMMENT REQUIREMENTS, 
DELAYED EFFECTIVE DATE REQUIREMENTS, THE REGULATORY 
FLEXIBILITY ACT, AND EXECUTIVE ORDER 12866 


Because this amendment removes obsolete regulatory provisions to 
conform the Customs Regulations to current legal requirements, which 
have no substantive effect on the public, pursuant to 5 U.S.C. 553(b)(B), 
good cause exists for dispensing with notice and public procedure 
thereon as unnecessary. For the same reasons, it is determined under 
the provisions of 5 U.S.C. 553(d)(1) and (d)(3) that good cause exists for 
dispensing with a delayed effective date. Since this document is not sub- 
ject to the notice and public procedure requirements of 5 U.S.C. 553, it is 
not subject to provisions of the Regulatory Flexibility Act (5 U.S.C. 601 
et seq.). This document does not meet the criteria for a “significant regu- 
latory action” as specified in E.O. 12866. 


LIisT OF SUBJECTS 
19 CFR Part 12 
Customs duties and inspection, Economic sanctions, Imports, 
Licensing, Prohibited merchandise, Restricted merchandise, Report- 
ing and recordkeeping requirements, Sanctions, Seizure and forfeiture. 
19 CFR Part 178 


Administrative practice and procedure, Exports, Imports, Reporting 
and recordkeeping requirements. 


AMENDMENTS TO THE REGULATIONS 


For the reasons stated above, parts 12 and 178 of the Customs Regula- 
tions (19 CFR parts 12 and 178) are amended as set forth below: 


PART 12—SPECIAL CLASSES OF MERCHANDISE 


1. The general authority citation for Part 12 continues to read as fol- 
lows, and the specific authority citation for §§ 12.140 through 12.143 is 
removed: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 20, Harmo- 
nized Tariff Schedule of the United States (HTSUS)), 1624; 
* 


* * * * * * 


2. Part 12 is amended by removing the undesignated centerheading 
“Sanctions Against Toshiba Machine Company and Kongsberg Trad- 
ing Company” and §§ 12.140-143. 
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PART 178—APPROVAL OF INFORMATION COLLECTION 
REQUIREMENTS 


1. The authority citation for part 178 continues to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 1624; 44 U.S.C. 3501 et seq. 
2. Section 178.2 is amended by removing the designation and descrip- 
tion entry for § 12.143. 
GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: May 15, 1996. 
DENNIS M. O’CONNELL 
Acting Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, June 5, 1996 (61 FR 28500)] 





(T.D. 96-47) 
PETROLEUM REFINERIES IN FOREIGN TRADE SUBZONES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: General notice; modification of T.D. 66-16. 


SUMMARY: This document publishes an attribution schedule 
approved in accordance with the foreign trade zone regulations for use 
by the Valero Refining Company, operating as Foreign Trade Subzone 
No. 122), in Corpus Christi, Texas, covering three feedstocks not other- 
wise covered by a published schedule, for the purpose of calculating the 
amount of selected feedstock which would be required to produce a 
given category of product in the subzone, with inventory accounting for 
feedstock and product, as well as duty assessment for any such product 
removed from or consumed within the subzone, being determined 
accordingly. 


FOR FURTHER INFORMATION CONTACT: Louis Hryniw, Office of 
Regulatory Audit, (202) 927-0677. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
By a final rule document published in the Federal Register as T.D. 
95-35 (60 FR 20628) on April 27, 1995, Customs amended its foreign 
trade zone regulations (19 CFR part 146) to add special procedures and 
requirements governing the operation of petroleum refineries 
approved as foreign trade subzones, in implementation of § 9002 of the 
Technical and Miscellaneous Revenue Act of 1988, codified as 19 U.S.C. 
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81c(d). These regulations, issued as a new subpart H to part 146 
(§§ 146.91—146.96), essentially establish procedures to account for the 
various products refined in a subzone as well as the feedstocks that are 
used therein in such refining operations, with duty assessment being 
determined accordingly. 

Specifically in this connection, § 146.93(a) requires that all final 
product refined in, and either removed from or consumed within, a 
petroleum refinery subzone, be attributed to feedstock admitted into 
the subzone in the current or prior manufacturing period. 

One method of attribution permits a quantity of product to be attrib- 
uted as having been refined from a given quantity of feedstock to the 
extent that the quantity of such product was producible (could have 
been produced) from the stated quantity of feedstock. 19 CFR 
146.95(a)(1) and (2). This method, known as producibility, calls for the 
establishment of objective production standards to govern its applica- 
tion. Such standards, called industry standards of potential production 
on a practical operating basis, have already been established, adopted 
and published in T.D. 66-16. 19 CFR 146.95(a)(2). In this regard, T.D. 
66-16 lists several categories of products as well as a number of differ- 
ent feedstocks, together with the noted industry standards expressed in 
percentages. 

Section 146.95(a)(3)(i) deals with the attribution of product to feed- 
stock not listed in T.D. 66-16, and requires in this situation that the 
operator submit a proposed attribution schedule, supported by a tech- 
nical memorandum, to the appropriate port director. The port director 
must refer the request to the Director, Office of Regulatory Audit, whois 
responsible for reviewing and verifying the refiner’s records and 
approving or denying the request, following due coordination with the 
Director, Office of Laboratories and Scientific Services. 

In the present case, Valero Refining Company, operating as Foreign 
Trade Subzone No. 122), in Corpus Christi, Texas, has submitted such a 
request, which has since been evaluated by Customs as described, and 
approved, concerning the establishment of a verified attribution sched- 
ule for heretofore unlisted residual cracking feedstocks of classes I, II, 
and III, respectively. Section 146.95(a)(3)(i) requires that such a modifi- 
cation of T.D. 66-16 be published. 

Consequently, this document informs the public that, pursuant to the 
approval granted to it under § 146.95(a)(3)(i), the refinery subzone in 
question may use the attribution schedule hereinafter published in cal- 
culating the amount of selected feedstock which would be required to 
produce a quantity of a given petroleum product, with inventory 
recordkeeping and control for both feedstock and product in the sub- 
zone, and duty assessment for any product removed from or consumed 
within the subzone, being determined accordingly. 
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INDUSTRY STANDARDS OF POTENTIAL PRODUCTION ON A 

PRACTICAL OPERATING BASIS APPROVED FOR VALERO REFINING COMPANY 

Cracking Cracking Cracking 
Feedstock Feedstock 

Product Class II, % Class III, % 

Motor gasoline 86 77 

Aviation gasoline 

Special naphthas 11 16 

Jet fuels 

Kerosene and range oil 4 

Distillate oils 24 

Residual oils 

Lubricating oils 

Paraffin wax 

Petroleum coke 














10 10 
Liquified refinery gas 12 20 
Petroleum synthetic rubbers 
Petrochemical plastics and resins 
All other petrochemical products 3 4 1 


GEORGE J. WEISE, 
Commissioner of Customs. 





Approved: May 8, 1996. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


{Published in the Federal Register, June 5, 1996 (61 FR 28639)] 





19 CFR Parts 10, 12, 102 and 134 
(T.D. 96-48) 


RIN 1515-AB34 


RULES FOR DETERMINING THE COUNTRY OF ORIGIN OF A 
GOOD FOR PURPOSES OF ANNEX 311 OF THE NORTH 
AMERICAN FREE TRADE AGREEMENT 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document adopts as a final rule, with some modifica- 
tions, interim amendments to the Customs Regulations which estab- 
lished the rules for determining when the country of origin of a good is 
one of the parties to the North American Free Trade Agreement 
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(NAFTA) as required by Annex 311 of the NAFTA. These final NAFTA 
Marking Rules apply only to all goods imported from Canada or Mexico 
other than textile and apparel products, and do not apply to trade with 
other countries. 


EFFECTIVE DATE: August 5, 1996. These regulations shall apply to 
goods entered, or withdrawn from warehouse, for consumption on or 
after August 5, 1996. 


FOR FURTHER INFORMATION CONTACT: Sandra L. Gethers, 
Office of Regulations and Rulings (202-482-6980). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On January 3, 1994 Customs published two documents in the Federal 
Register. One of these documents, T.D. 94-4 (59 FR 110), set forth as 
interim regulations, effective January 1, 1994, rules for determining 
the country of origin of goods for purposes of Annex 311 of the North 
American Free Trade Agreement (NAFTA). The other document (59 
FR 141) proposed (1) to apply the same rules (set forth at 59 FR 110) to 
determine the country of origin of merchandise in all cases under the 
Customs and related laws and the navigation laws of the United States 
and (2) to amend various provisons within Parts 4, 10, 12, 134 and 177 
of the Customs Regulations (19 CFR Parts 4, 10, 12, 134 and 177) to 
ensure that these rules would control wherever language requiring a 
country of origin determination appears in those other regulatory pro- 
visions; this notice of proposed rulemaking represented a refinement 
and replacement of an earlier proposal published in the Federal Regis- 
ter on September 25, 1991 (56 FR 48448). Both documents provided for 
a 90-day public comment period, subsequently extended to July 5, 1994, 
by notices published in the Federal Register on March 10, 1994 (59 FR 
11225) and March 11, 1994 (59 FR 11547). On February 3, 1994, a 
notice was published in the Federal Register (59 FR 5082) setting forth 
corrections to the interim regulations contained in T.D. 94-4. 

The rules set forth in T.D. 94-4 were made effective January 1, 1994, 
for trade with Canada and Mexico in order to fulfill the United States 
obligation under paragraph 1 of NAFTA Annex 311 which provides 
that the parties to the NAFTA shall establish, by January 1, 1994, rules 
(referred to as “Marking Rules”) for determining whether a good is a 
good of a party (that is, whether the country of origin of a good is either 
the United States, Canada or Mexico) for purposes of the following 
NAFTA Annexes: (1) Annex 311 (Country of Origin Marking); 
(2) Annex 300-B (Textile and Apparel Goods); and (3) Annex 302.2 
(Tariff Elimination). T.D. 94—4 set forth these interim “Marking Rules” 
as a new Part 102 of the Customs Regulations (19 CFR Part 102), 
entitled “Rules of Origin”, and also set forth consequential conforming 
interim amendments to existing sections within Parts 12 and 134 of the 
Customs Regulations (19 CFR Parts 12 and 134). 
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Interim Part 102 consists of §§ 102.0-102.20 and, following § 102.0 
(Scope), is divided into two subparts. Subpart A is entitled “General” 
and consists of § 102.1 (Definitions), and Subpart B is entitled “Rules of 
Origin” and consists of §§ 102.11 through 102.20. Section 102.11 sets 
forth the general rules for determining the country of origin of a good 
and consists of paragraphs (a) through (d) which are applied in a hierar- 
chical and sequential manner. Thus, reference must be had first to para- 
graph (a) which provides that the country of origin of a good is: under 
subparagraph (1), the country in which the good is wholly obtained or 
produced; under subparagraph (2), the country in which the good is 
produced exclusively from domestic materials; or, under subparagraph 
(3), the country in which each foreign material incorporated in the good 
undergoes an applicable change in tariff classification set out in 
§ 102.20 and/or satisfies any other applicable requirements contained 
in that section or elsewhere in Part 102. If the country of origin cannot 
be determined under paragraph (a) because the good does not meet the 
terms of subparagraph (1), (2) or (3), then resort must be had to para- 
graph (b) and, if that fails, then to paragraph (c) and, if that fails, finally 
to paragraph (d). Sections 102.12—102.19 set forth additional rules that 
serve to interpret, clarify, limit or otherwise control the application of 
the general rules contained in § 102.11 as well as the specific rules con- 
tained in § 102.20. Section 102.20 contains the specific change in tariff 
classification rules and/or related requirements referred to in the coun- 
try of origin rule set forth in § 102.11(a)(3); the rules in § 102.20 are set 
forth for each Harmonized Tariff Schedule of the United States 
(HTSUS) chapter, and the applicable rule is determined by the HTSUS 
tariff classification that is applicable to the finished good at the time the 
country of origin determination is being made. 

In view of the fact that the January 3, 1994, notice of proposed rule- 
making presented the same regulatory scheme as the rules contained in 
T.D. 94-4, each document referred to the other and stated that public 
comments submitted in response to either document would be consid- 
ered in connection with the review of both documents. The notice of 
proposed rulemaking further indicated that the background section 
and interim Part 102 regulatory texts set forth in T.D. 94-4 were appli- 
cable to it. Thus, it was intended that the two documents be read 
together so that, following public notice and comment procedures, one 
final rule document could be derived from the interim and proposed 
rule documents, consistent with the overall goal of promulgating uni- 
form rules of origin for Customs and related purposes. 

Based on a review of the comments received in response to the 
interim and proposed rule documents published in the Federal Register 
on January 3, 1994, and as a result of independent review of the interim 
and proposed texts within Customs, it was determined that some clarifi- 
cation and further explanation of the intent behind the proposed uni- 
form rule concept should be provided and that some changes should be 
made to the interim and proposed texts and that those changes should 
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be the subject of public notice and comment procedures before proceed- 
ing to the final rule stage in this matter; the interim texts as published 
in T.D. 94-4 (and as subsequently corrected) would remain in effect 
pending completion of such final rule action. In addition, Customs 
determined that public comments should be solicited regarding the 
appropriate use of a delayed effective date for any final rule resulting 
from the interim and proposed rules and from any additional proposed 
changes to those interim and proposed rules. 

Accordingly, on May 5, 1995, Customs published in the Federal Regis- 
ter (60 FR 22312) a document that (1) provided supplemental back- 
ground information regarding the proposed uniform rule concept, 
(2) set forth proposals to amend the interim regulatory texts contained 
in T.D. 94-4 published at 59 FR 110 and corrected at 59 FR 5082, 
(3) republished (and thus replaced) all of the proposed regulatory 
amendments published at 59 FR 141 on January 3, 1994, with certain 
changes thereto, and (4) also invited public comments on the appropri- 
ate effective date for a final rule on this matter. The May 5, 1995, docu- 
ment stated that it was the intention of Customs to address in that 
document only those comments submitted in response to the January 3, 
1994, notices that involved substantive changes to the interim or pro- 
posed texts requiring further public comment procedures; other such 
previously submitted comments would be addressed in an appropriate 
final rule or other document to be published at a later date. Comments 
would be accepted and considered in response to that document only in 
regard to (1) the proposed changes to the interim regulatory texts as dis- 
cussed and set forth therein, (2) all other proposed regulatory amend- 
ments as discussed and set forth therein which represented a 
substantive change to the proposals published on January 3, 1994, and 
(3) the final rule delayed effective date issue. Therefore, comments 
which concerned other issues involved in the January 3, 1994, docu- 
ments, or which did not otherwise relate to the new proposals set forth 
in the May 5, 1995, document, would not be accepted and considered by 
Customs. The May 5, 1995, document also stated that, for purposes of 
that document, the background sections of the January 3, 1994, interim 
and proposed rule documents were applicable except where otherwise 
required by a change set forth in that document. The May 5, 1995, docu- 
ment provided for a 45-day public comment period which was subse- 
quently extended to July 19, 1995, by a notice published in the Federal 
Register on June 5, 1995 (60 FR 29520). 

After publication of the May 5, 1995, notice of proposed rulemaking, 
additional issues came to the attention of Customs that warranted pub- 
lication of further proposed changes to the interim regulatory texts 
published in T.D. 94-4, with opportunity for public comment thereon. 
Accordingly, on July 12, 1995, Customs published in the Federal Regis- 
ter (60 FR 35878) a notice of proposed rulemaking setting forth addi- 
tional proposed changes to the tariff shift and other requirements of 
interim § 102.20. Final action on the additional proposals set forth in 
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that document also would be reflected in the single final rule document 
intended, as stated in the May 5, 1995, document, to cover both the T.D. 
94—4 interim regulations and the subsequently published proposed reg- 
ulatory amendments. Since that July 12, 1995, document set forth pro- 
posals that were in addition to the proposed changes to the T.D. 94-4 
interim regulations contained in the May 5, 1995, proposed rule docu- 
ment, the background section of that May 5, 1995, document was stated 
to be applicable for purposes of the July 12, 1995, document except 
where otherwise required by a change set forth in the latter document. 
Comments submitted in response to the July 12, 1995, document would 
be accepted and considered only to the extent that they address specific 
proposals set forth in that document; comments submitted in regard to 
matters raised in the May 5, 1995, proposed rule document that were 
not related to a specific proposal contained in the July 12, 1995, docu- 
ment would remain subject to the public comment period specified in 
the earlier document. The public comment period specified in the July 
12, 1995, document closed on August 28, 1995, and a correction docu- 
ment involving the Background discussion in that document was pub- 
lished in the Federal Register on July 31, 1995 (60 FR 38982). 


Deferral of decision to extend Section 102 to all trade: 


Customs has decided that the proposal to extend Section 102 to all 
trade, as reflected in the May 5, 1995, notice of proposed rulemaking, 
should not be adopted as a final rule at this time but rather should 
remain under consideration for implementation at a later date. Accord- 
ingly, this final rule document concerns only the interim NAFTA Mark- 
ing Rules (as amended by T.D. 95-69 discussed above) and related 
interim texts published on January 3, 1994, and those proposed regula- 
tory amendments published on May 5 and July 12, 1995, that relate 
only to those interim texts, with certain changes thereto as discussed 
elsewhere in this document. Thus, this document does not include those 
May 5, 1995, proposed regulatory changes under the uniform rule con- 
cept involving Part 10 (§§ 10.12, 10.14, 10.171, 10.176, 10.191 and 
10.195), Part 12 (§ 12.130), Part 102 (§ 102.0), Part 134 (§§ 134.1 and 
134.35) and Part 177 (§ 177.22). Consequently, those submitted public 
comments that addressed the proposed regulatory changes that would 
apply a uniform method of determining origin to all trade, including the 
delayed effective date issue, are not discussed in this document but 
rather will be dealt with, as appropriate, in a future Federal Register 
document once a final decision is taken on whether to apply a uniform 
method of determining origin to all trade. 


Rules of origin for textile and apparel products: 

On September 5, 1995, Customs published in the Federal Register (60 
FR 46188) T.D. 95-69 which set forth final amendments to the Customs 
Regulations to implement the provisions of section 334(b) of the Uru- 
guay Round Agreements Act (“the Act”), Public Law 103-465, 108 Stat. 
4809, regarding the country of origin of textile and apparel products. 
Those final regulations will apply to goods entered, or withdrawn from 
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warehouse, for consumption on or after July 1, 1996, and, except for the 
purpose of identifying products of Israel and except as otherwise pro- 
vided for by statute, will govern the determination of the country of ori- 
gin of imported textile and apparel products for purposes of all laws 
enforced by Customs. The regulatory provisions in T.D. 95-69 that 
implement the basic origin principles of section 334(b) of the Act are 
contained in a new § 102.21 of the Customs Regulations (19 CFR 
102.21), and, in order to reflect the broad applicability and precedence 
of the statutory origin principles as implemented by those § 102.21 
rules, T.D. 95-69 also included consequential cross-reference amend- 
ments to §§ 12.130, 102.0 and 102.11 of the Customs Regulations (19 
CFR 12.130, 102.0 and 102.11). 

New § 102.21 was modeled on the approach taken in the interim Part 
102 texts as published in T.D. 94-4 and thus incorporates a general 
statement of applicability (paragraph (a)), various definitions (para- 
graph (b)), general origin rules (paragraphs (c) and (d)), and specific 
tariff shift and/or other requirements (paragraph (e)) that apply under 
the second general rule. Of particular note for purposes of the present 
document is the definition of “textile or apparel product” in 
§ 102.21(b)(5) which delineates the class of goods covered by the 
§ 102.21 rules. That definition identifies those goods with reference to 
classification in the HTSUS and refers to Chapters 50 through 63 (that 
is, all of Section XI) of the HTSUS as well as to specific headings and 6-, 
8- or 10-digit subheadings of the HTSUS that fall outside Section XI. 
Thus, if a good is classifiable in an HTSUS provision listed in 
§ 102.21(b)(5), precedence must be given to the § 102.21 rules over any 
other regulatory origin provision with regard to that good, including 
any origin rules contained elsewhere in Part 102. The consequential 
amendments to §§ 12.130, 102.0 and 102.11 mentioned above were 
intended to reflect this precedence principle. 

In view of the precedence that must be given to the § 102.21 origin 
rules which were adopted as a final rule after the completion of separate 
public notice and comment procedures, it is clear that, for purposes of 
the present document, all earlier public comments as regards any goods 
now covered by § 102.21 relating to textile and apparel products (that 
is, those submitted in response to the interim and proposed rule docu- 
ments discussed above) have been rendered moot and thus are no longer 
relevant. Accordingly, this document contains no substantive discus- 
sion of any such comments insofar as they involve § 102.21 goods. 

Since the § 102.21 origin rules will also apply for the purposes cited 
elsewhere in Part 102 (that is, in § 102.0), Customs believes that all 
appearances of possible conflict between the two sets of rules should be 
avoided. In keeping with the precedence to be given to the § 102.21 
rules, the most appropriate means for accomplishing this is (1) to 
remove, or otherwise exclude, from the table under § 102.20 all those 
HTSUS references, together with their related tariff shift and/or other 
requirements, that are included in the § 102.21(b)(5) definition of “tex- 
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tile or apparel product” and (2) in order to ensure continuity of regula- 
tory standards, to provide that the regulations set forth in this final rule 
document will take effect on July 1, 1996, when the § 102.21 provisions 
become operative (see § 102.21(a)). Accordingly, the following changes 
have been made to the § 102.20 table as set forth below to reflect these 
considerations: 

1. The listing for subheading 3005.90 has been removed. 

2. Anew Chapter 39 Note has been added to provide that origin shall 
be determined under the provisions of § 102.21 in the case of goods clas- 
sified in subheadings 3921.12.15, 3921.13.15, and 3921.90.2550. 

3. Since the new Chapter 42 Note as proposed in the May 5, 1995, doc- 
ument would be superseded by the § 102.21 provisions, this proposed 
Note has been modified to simply provide that origin shall be 
determined under the provisions of § 102.21 in the case of goods clas- 
sified in subheadings 4202.12.40-80, 4202.22.40-80, 4202.32.40-95, 
4202.92.15-30, and 4202.92.60-90. 

4. The Section XI provisions have been removed. 

5. The Chapter 64 Note has been modified by adding a sentence at the 
end to provide that origin shall be determined under the provisions of 
§ 102.21 in the case of goods classified in subheadings 6405.20.60, 
6406.10.77, 6406.10.90, and 6406.99.15. 

6. Since the new Chapter 65 Note as proposed in the May 5, 1995, doc- 
ument would be superseded by the § 102.21 provisions, this proposed 
Note has been omitted. 

7. The listing for headings 6501-6502 has been removed. 

8. The listing for headings 6503-6506 has been replaced by the fol- 
lowing: (1) a listing for subheading 6505.10 (hair-nets), which specifies 
a change to that subheading from any other subheading; and (2) a list- 
ing for heading 6506, which follows the interim tariff shift rules for 
headings 6503-6506 but with one consequential editorial change in the 
first rule. 

9. The listing for heading 6601 has been removed. 

10. Anew Chapter 70 Note has been added to provide that origin shall 
be determined under the provisions of § 102.21 in the case of goods clas- 
sified in subheadings 7019.19.15 and 7019.19.28 (subheadings 
7019.10.15 and 7019.10.28 in the interim texts—see the 1996 HTSUS 
conforming changes discussion below). 

11. The listing for subheading 7019.20 has been removed. 

12. The listing for subheadings 8708.10-8708-29 has been replaced 
by separate listings for subheading 8708.10 and for subheading 
8708.29, with the tariff shift rule in each case following the interim rule. 

13. The listing for headings 8804-8805 has been replaced by a listing 
for heading 8805, with consequential editorial changes to the interim 
tariff shift rule to reflect that only one heading is involved. 

14. Anew Chapter 91 Note has been added to provide that origin shall 
be determined under the provisions of § 102.21 in the case of goods clas- 
sified in subheading 9113.90.40. 
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15. The new Chapter 94 Note proposed in the May 5, 1995, document 
has been modified by adding a sentence at the end to provide that origin 
shall be determined under the provisions of § 102.21 in the case of goods 
classified in subheadings 9404.90.10 and 9404.90.80-95. 

16. The listing for subheading 9502.91 has been removed. 

17. Anew Chapter 96 Note has been added to provide that origin shall 
be determined under the provisions of § 102.21 in the case of goods clas- 
sified in subheading 9612.10.9010. 

In addition, for the above reasons and based on the considerations 
reflected in the below comment discussion regarding § 102.19(a), refer- 
ences to “§ 102.21” have been added to the texts of §§ 102.13, 102.15 and 
102.17 as set forth below. 


Changes to conform to 1996 HTSUS: 


A number of conforming changes have been made to the table under 
§ 102.20 as set forth in this document, principally to the tariff shift rules 
therein, to reflect changes included in the 1996 version of the HTSUS as 
aresult of amendments made to the international Harmonized System. 
Those HTSUS changes involve primarily the product coverage and/or 
numbering of some headings and subheadings, and the conforming 
changes reflected in the § 102.20 texts in this document are not 
intended to have any other substantive effect. The specific § 102.20 con- 
forming changes incorporated in this document are reflected in the text 
of Note 1 to Section VI and in the following heading and subheading list- 
ings: 0405.10, 0405.20, 0405.90, 0406, 0901.90, 1520, 1521-1522, 1903, 
1904.10, 1904.20, 1904.90, 1905, 2106.90, 2207, 2208.20-2208.70, 
2208.90, 2836.99, 2841.61-2841.69, 2848, 2849.10-2849.90, 2903.11- 
2903.30, 2903.41-2903.49, 2903.51-2904.90, 2905.11-2905.19, 
2905.45, 2914.31-2914.39, 2914.40-2914.70, 2932.11-2932.99, 
3206.11-3206.19, 3206.20-3209.90, 3214.10-3214.90, 3302, 3304.10- 
3306.10, 3306.20, 3306.90-3307.90, 3402.11, 3402.12-3402.20, 
3502.11-3502.19, 3502.20-3502.90, 3823.11-3823.13, 3823.19, 
3823.70, 3824.10, 3824.20, 3824.30, 3824.40, 3824.50, 3824.60, 
3824.71-3824.90, 4823.60-4823.70, 4823.90, 7019.11-7019.19, 
7019.40-7019.59, 7116, 7507.11-7508.90, 7616.10-7616.99, 7907, 
8005, 8406.10, 8406.81-8406.82, 8456.10-8456.99, 8469.11-8469.12, 
8469.20-8469.30, 8470.10-8471.50, 8471.60-8472.90, 8475.10, 
8475.21-8475.29, 8476.21-8476.89, 8506.10, 8506.30, 8506.40, 
8506.50-8506.80, 8510.10-8510.30, 8517.11-8517.80, 8519.10- 
8519.40, 8519.92-8519.93, 8519.99, 8520.10-8520.20, 8520.32, 
8520.33, 8520.39-8520.90, 8521.10-8521.90, 8525.30-8525.40, 
8527.12-8527.13, 8527.19-8527.90, 8528.12-8528.30, 8539.10- 
8539.31, 8539.32-8539.39, 8539.41-8539.49, 8540.11-8540.20, 
8540.40-8540.60, 8540.71-8540.99, 8543.11-8543.19, 8543.20- 
8543.30, 8543.40-8543.89, 9007.11-9007.19, 9007.20, 9010.10, 
9010.41-9010.50, 9010.60, 9018.11, 9018.12-9018.14, 9018.19, 
9022.12-9022.14, 9022.19-9022.90, 9030.10-9030.40, 9030.82- 
9030.83, 9030.89-9030.90, 9031.10-9031.30, 9031.41-9031.49, 
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9031.80, and 9614.20. In order to accurately reflect the public com- 
ments and the context in which they were submitted, the comment dis- 
cussion set forth below refers to the interim § 102.20 texts and 
published proposed changes thereto and thus does not reflect these con- 
forming changes. 


DISCUSSION OF COMMENTS 


A total of 183 commenters responded to the solicitation of comments 
in the interim and proposed rule documents referred to above. The com- 
ments submitted, except those relating to textile and apparel products 
and those relating to the uniform origin rule concept, and the Customs 
responses thereto are set forth below. 


Removal of §§ 10.22, 102.14 and 134.43(e)—U.S. Goods Returned 
Comments: 


Section 10.22, Customs Regulations (19 CFR 10.22), provides that 
assembled articles eligible for subheading 9802.00.80, HTSUS, treat- 
ment are considered products of the country of assembly for purposes of 
country of origin marking. Section 102.14 of the interim regulations 
provides that U.S. goods advanced in value or improved in condition 
abroad are considered to be products of the country where the U.S. 
goods were advanced in value or improved in condition, and § 134.43(e) 
of the interim regulations provides for special methods of marking 
goods the origin of which is determined under § 102.14 of the interim 
regulations. Five comments opposed the removal of these sections, and 
five comments favored their removal. 

The commenters opposing the removal assert that since the foreign 
assembly of U.S. components does not necessarily result in a substantial 
transformation or tariff shift, resulting in a change in origin of a good, 
§§ 10.22 and 134.43(e) provide a means to identify U.S. components in 
goods assembled abroad. Additionally, in situations where assembled 
goods consist largely or entirely of U.S.-made components and there is a 
change in origin, it is claimed that the use of “Assembled in” will be 
eliminated, and “Made in” or “Product of” is not only inaccurate, but 
does not serve the purpose “to inform the ultimate purchaser of the 
country of origin”. Furthermore, it is stated that U.S. Note 2(a), Sub- 
chapter II, Chapter 98, HTSUS, still provides that any product of the 
U.S. advanced in value or improved in condition, or assembled abroad 
will be considered a foreign article upon its return to the US. 

The commenters who favor the removal of §§ 10.22, 102.14 and 
134.43(e) assert that U.S. products should not have to be marked upon 
return to the U.S., unless they are substantially transformed. Requiring 
U.S. goods to be marked restricts U.S. companies to the term 
“Assembled in” when all the components being assembled are of U.S. 
origin, and it is suggested that this does not advise the ultimate pur- 
chaser as to the real origin of the imported merchandise. 

All of the comments, favorable and unfavorable, urged the continued 
use of “Assembled in” when an eligible subheading 9802.00.80, HTSUS, 
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assembly operation constitutes a substantial transformation confer- 
ring origin pursuant to § 102.20 of the interim regulations. The com- 
menters also urged the general usage of the legend “Assembled in” as a 
valid country of origin marking when an assembled good is a product of 
the country indicated. 

One commenter also suggested that if § 10.22 is removed without fur- 
ther amending Part 134 to authorize the use of “Assembled in” for sub- 
heading 9802.00.80 merchandise, there will be ambiguity as to whether 
“Assembled in” is a permissible country of origin marking under the 
Customs Regulations, inasmuch as rulings approving the use of 
“Assembled in” are still in effect. Furthermore, if § 10.22 is removed, it 
was suggested that Part 134 be amended to confirm that in all cases, 
information respecting assembly of an imported product may be noted 
within an origin statement. 


Customs response: 


Customs’ proposal to remove § 10.22 was originally discussed in the 
May 5, 1995, notice of proposed rulemaking in the context of the uni- 
form rules proposal. However, as demonstrated by the above comments, 
the proposed removal of § 10.22 is directly related to the proposed 
removal of §§ 102.14 and 134.43(e) of the interim regulations. For this 
reason, Customs is responding collectively to comments regarding the 
proposed removal of §§ 10.22, 102.14 and 134.43(e). 

Customs agrees that 19 U.S.C. 13804 does not preclude the use of 
“Assembled in” or require the use of “Made in” or “Product of” in a 
country of origin statement. However, outside the context of articles eli- 
gible for subheading 9802.00.80, HTSUS, treatment (i.e., when § 10.22 
is applicable), Customs in the past has by rulings determined that the 
phrase “Assembled in” is not an acceptable country of origin statement. 
Reference was made by a commenter to C.S.D. 79-244 as support that 
Customs approves of the marking “Assembled in”. However, that deter- 
mination involved calculators assembled in Hong Kong with USS. 
and/or foreign components. Consequently, it appears that the calcula- 
tors imported into the United States were eligible for entry under item 
807.00, Tariff Schedules of the United States (TSUS) (now subheading 
9802.00.80, HTSUS). It is clear that there has been confusion as to the 
use of “Assembled in” when articles eligible for subheading 9802.00.80, 
HTSUS, treatment contain foreign components as demonstrated by the 
series of inconsistent rulings subsequent to the determination made in 
HQ 731507. Consequently, instead of modifying all of the inconsistent 
rulings concerning the use of “Assembled in”, and since articles eligible 
for subheading 9802.00.80, HTSUS, treatment may not undergo a sub- 
stantial transformation or tariff shift in the country of assembly, it is 
Customs’ opinion that § 10.22 as well as § 102.14 of the interim regula- 
tions should be removed so that the country of origin of articles 
assembled or advanced in value abroad is determined in the same man- 
ner as any other good imported into the United States. 
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All of the comments mention the purpose of 19 U.S.C. 1304, which is 
to inform the ultimate purchaser of the country of origin. Some of the 
comments assert that § 10.22 provides the ultimate purchaser with 
information regarding the country of assembly and the origin of the 
components used, while other comments suggest that the country of 
assembly may not necessarily be the true country of origin. It is Cus- 
toms’ opinion that an ultimate purchaser most likely will not be aware 
that an article imported with the marking “Assembled in” is eligible for 
subheading 9802.00.80, HTSUS, treatment. While U.S. Note 2(a), Sub- 
chapter II, Chapter 98, HTSUS, does provide that any product of the 
United States advanced in value or improved in condition, or assembled 
abroad, will be considered a foreign article upon its return to the United 
States, Customs has reconsidered the position that this Note applies for 
general country of origin purposes. Therefore, once § 10.22 and 
§ 102.14 of the interim regulations are removed, all rulings based on 
those regulations may no longer be relied upon. Accordingly, goods of 
USS. origin which are assembled abroad or otherwise advanced in value 
or improved in condition abroad, but which do not undergo a change in 
origin as a result of these operations, will not be required to have any 
country of origin marking pursuant to 19 U.S.C. 1304 when they are 
imported into the United States. 

However, since all of the comments favor the use of “Assembled in”, 
Customs has reconsidered the proposal to remove all regulations allow- 
ing the use of this phrase. Therefore, § 134.43(e) will be retained but in 
modified form, as set forth below, so as to be limited to assembled goods 
when the origin of such goods is the country of final assembly. 


Section 102.1(g)—Definition of Wholly Obtained or Produced: 
Comment: 


A commenter suggests adoption of the Kyoto Convention Rules of 
Origin definition of “wholly obtained goods” in order to eliminate 
doubts as to when a good is considered to be wholly the growth, product 
or manufacture of one country. 


Customs response: 


The definition of “wholly obtained or produced” contained in 
§ 102.1(g), which is incorporated by reference in § 102.11(a)(1), is sub- 
stantively identical to the definition set forth in Annex D.1 to the Kyoto 
Convention, with the single exception that the Part 102 definition also 
includes goods taken from outer space, provided that they are obtained 
by that country or a person of that country. Therefore, Customs agrees 
with this commenter that the definition of wholly obtained or produced 
goods, which is patterned after Kyoto Convention Annex D.1, provides 
more predictability in determining when goods are wholly the growth 
product or manufacture of a single country. 
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Section 102.1(m)—Definition of Minor Processing: 
Comment: 


One comment was received regarding this section. This commenter 
expressed concern regarding subparagraph (5), which includes 
“(uJnloading, reloading, or any other operation necessary to maintain 
the good in good condition.” The commenter stated that this language 
appears overly broad and could be misinterpreted to apply to industrial 
operations necessary to preserve a good, but which also alter the essen- 
tial character of the good. Therefore, this commenter suggests that this 
provision be amended to read as follows: “Unloading, reloading, or any 
other insubstantial operation that does not add significant value to the 
good and is performed solely to preserve or maintain the good in good 
condition for shipment.” 


Customs response: 


Customs disagrees. The underlying premise of this comment is that 
the definitions of § 102.1, unlike most regulatory “definitions”, can 
operate independently of other regulatory provisions. This, however, is 
not the case here. The definition of “minor processing” only can operate 
in the context of other rules set forth in Part 102, particularly those pro- 
visions setting forth a criterion for determining origin. The definition 
of “minor processing” does not operate as a general disqualifer to the 
origin criteria of other provisions, such as the way in which the “non- 
qualifying operations” set forth in § 102.17 are generally applicable to 
all determinations under the specific tariff rules of § 102.20. When the 
definition of “minor processing” is applicable, it normally is expressed 
as part of a “negative” origin criterion, meaning that it is used to illus- 
trate when a change of origin does not occur. Therefore, if the other 
operations suggested by the commenter also are performed, the good 
will not be deemed to have been produced “only” as a result of “minor 
processing”, and thus a change of origin could still be possible under the 
rules. 


Section 102.1(p)—Definition of Substantial Transformation: 
Comment: 


One commenter submits that as a result of the proposed elimination 
of the definition, the question of what constitutes a “substantial trans- 
formation” now can be determined only on the basis of the specific 
§ 102.20 rule. The commenter also suggests that in the absence of a gen- 
eral definition of “substantial transformation”, there will be a lack of 
certainty which is not only needed for Customs origin determinations, 
but also for other purposes such as origin determinations relating to 
“industrial property rights”. 


Customs response: 


Customs disagrees. First, it is the position of Customs that the princi- 
ple of substantial transformation is reflected and codified not only in 
the § 102.20 rules but also in the entire hierarchy of § 102.11. In fact, 





U.S. CUSTOMS SERVICE 17 


§ 102.20 is only applicable through its incorporation in § 102.11(a)(3). 
The definition of “substantial transformation” was set forth in interim 
§ 102.1(p) only because of the references made to that term in interim 
§ 102.16 and in certain specific interim rules contained in § 102.20. 
Customs, however, stated in the May 5, 1995, notice of proposed rule- 
making that § 102.16 (in its entirety) and the references to “substantial 
transformation” contained in certain § 102.20 specific rules were being 
proposed for removal because experience in administering the interim 
regulations had demonstrated that the application of the hierarchy con- 
tained in § 102.11 will yield a result that codifies the substantial trans- 
formation principle set forth in interim § 102.1(p). If origin is not 
determined under § 102.11(a)(3) [the section in which the § 102.20 
rules are incorporated by reference], the question of whether or not 
there has been a substantial transformation is not yet answered; the 
next step in the hierarchy must be considered. As a result of the applica- 
tion of the hierarchy, a specific determination of origin of a good can be 
made. If, in the final analysis, the origin of the good under the hierarchy 
is different from the origin of its materials, then there will have been a 
substantial transformation of those materials. 

Therefore, contrary to the underlying premise of this comment, it is 
specifically because of the need for more certainty in origin determina- 
tions that Customs is expressing the substantial transformation princi- 
ple through the step-by-step operation of the § 102.11 hierarchy. 
Customs’ proposed removal of those provisions, which merely incorpo- 
rate the abstract definition of “substantial transformation” without 
expressing when the criteria have been met, is consistent with and pro- 
motes the overall objective of certainty. 


Section 102.11(c)—General Rules: 
Comments: 


Two commenters state that § 102.11(c), as applied to mixtures and 
composite goods, is contrary to 19 U.S.C. 1304 and to judicial precedents 
promulgated thereunder. These commenters expressed concern that 
pursuant to § 102.11(c), when no single material, foreign or domestic, 
imparts the essential character, the mixture will have the origins of the 
significant materials or ingredients used to produce that mixture, as 
opposed to considering the mixture itself as a new and different article 
of commerce. 

These commenters also suggest that Customs include an “escape 
clause” to appropriately deal with these and other unforeseeable 
instances when processing in a country under existing precedent 
constitutes a substantial transformation, but is not treated as such 
under the new rules. In this regard, the commenter suggests that when 
processing is deemed insufficient under § 102.11(a)(3) or § 102.11(b) to 
confer origin in the country where the processing takes place, this 
should create a presumption that no substantial transformation 
occurs. However, this presumption could be rebutted by factual evi- 
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dence establishing that the processing causes a change in name, charac- 
ter or use. 


Customs response: 


Customs disagrees. Section 102.11 sets forth the hierarchical rules 
for determining the country of origin of goods other than textile and 
apparel products which are covered by § 102.21. Ifthe country of origin 
of a good is not determined under § 102.11(a) or (b), § 102.11(c) of the 
hierarchy must be considered. Thus, by the time § 102.11(c) of the hier- 
archy is reached, it already has been determined: (1) that the processing 
performed with respect to foreign materials contained in the good was 
insufficient to meet the specific tariff rule under § 102.20; and (2) for 
mixtures and composite goods, that there is no single material that 
imparts the essential character to such goods. 

Consequently, when this provision is applicable, the country of origin 
of such sets, mixtures, or composite goods is the country or countries of 
origin of those materials or components meriting equal consideration 
for determining the essential character of the good. A material or com- 
ponent need not be determined to actually impart the essential charac- 
ter to a good in order to merit equal consideration (i.e., be considered a 
consequential material or component) for such purpose of making the 
essential character determination for classification or origin purposes. 

Section 102.11(c) is not a departure from Customs practice under the 
country of origin marking statute. Indeed, it follows and is specifically 
intended to codify Treasury Decision (T.D.) 91-7, dated January 8, 1991, in 
which Customs considered, inter alia, the country of origin marking 
requirements of GRI 3, HTSUS, sets, mixtures and composite goods. In 
this decision, Customs stated that, notwithstanding that these goods may 
be classified pursuant to GRI 3(b) on the basis of the material or compo- 
nent that imparts the essential character to the good, “if the materials or 
components are not substantially transformed as a result of their inclu- 
sion in a set or mixed or composite goods * * * each item must be individu- 
ally marked to indicate its own country of origin.” Contrary to the 
suggestions by the commenters, the practice established in T.D. 91-7 has 
not been limited to “sets”, but also has been applied to mixtures and com- 
posite goods. See HQ 735085 dated June 4, 1993. 

With regard to the suggestion by one of the commenters that the Part 
102 rules contain an escape clause, it is the opinion of Customs that 
such a clause would negate the primary benefit of these rules: Codifica- 
tion of the substantial transformation principle as interpreted by Cus- 
toms and the courts, while providing predictability, transparency and 
objectivity in origin determinations. 


Sections 102.12 and 102.11(b)(2))—Fungible Goods and Materials: 
Comment: 
One comment was received regarding § 102.12 which provides for the 


country of origin determination of commingled fungible goods to be 
made by either direct physical identification or, if that is impractical, by 
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the use of one of the inventory management methods provided under 
the Appendix to Part 181 of the Customs Regulations (which imple- 
ments the preferential tariff treatment provisions of the NAFTA). 
While this commenter endorsed the need for an alternative method to 
physical identification, the commenter stated that the use of an inven- 
tory management method to determine origin of these goods is not 
workable. As an alternative, the commenter suggests that Customs 
expand and codify the “major supplier” marking policy that exists for 
country of origin marking of fruit juice products made from juice con- 
centrate of various countries. 


Customs response: 


First, it should be clarified that the “major supplier marking” policy 
is not an origin rule, but rather is a manner of marking policy that is 
applicable to certain goods after the determination of origin is made. In 
contrast, § 102.12, like all of the rules of Part 102, will be used to deter- 
mine the origin of the good at issue. It is only after reaching the origin 
determination that Customs can address the issue of the appropriate 
manner of marking the good for purposes of 19 U.S.C. 1304. Both the 
“major-supplier” rule, which applies to manner of marking, and the 
inventory management option, which is used to determine origin, co- 
exist. If, under the inventory management method, a single origin is 
determined, there is no need to use a “major-supplier” approach to 
mark the good in question. 

In T.D. 89-66, dated April 7, 1989, which was cited by this commenter, 
Customs addressed only the issue of the number of countries represent- 
ing sources of the foreign juice concentrate that had to be physically 
identified on the retail juice products. The question of origin regarding 
the juice products already had been settled as a result of the Court of 
International Trade decision in National Juice Products Assn. v. United 
States, 628 FSupp. 978 (CIT 1986). 

Therefore, Customs reserves the right to address the manner of 
marking issue relating to commingled goods and materials on a case- 
by-case basis similar to the way the issue was addressed for the juice 
concentrate products. Customs believes, however, that §§ 102.11(b)(2) 
and 102.12 provide a practical solution to the problems that gave rise to 
the major supplier country of origin marking policy. These provisions 
allow for practical and logistical problems to be resolved at the time the 
origin determination is being made for fungible goods and materials. 
Contrary to the commenter’s suggestion, the specific inventory man- 
agement methods set forth in the Appendix to Part 181 of the Customs 
Regulations are not so circumscribed to the NAFTA preference rules 
that they cannot be employed for other origin determination purposes. 
The examples provided in that Appendix clearly illustrate how account- 
ing methods can be used to assign origin to inputs and outputs. There- 
fore, Customs believes that inventory management methods allow for 


adaptable recordkeeping that provides another option to determine 
origin. 
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Section 102.13—De Minimis: 
Comments: 


Two commenters expressed concern that the de minimis rule set 
forth in § 102.13 is not applicable to certain agriculture products. These 
commenters note that if a “major supplier” marking rule is adopted, it 
can include a de minimis amount of 7 percent. 


Customs response: 


These commenters also confuse “manner of marking” issues with 
“determination of origin” issues. Section 102.13 is only applicable in 
conjunction with the specific tariff rules of § 102.20. Due to the nature 
of these products and because of health and food safety concerns, Cus- 
toms has exercised its discretion not to allow a de minimis standard to 
apply in determining the origin of most agricultural products. This 
policy, which is incorporated into § 102.13, is consistent with Customs’ 
past practice with regard to country of origin determinations of agricul- 
tural products. Therefore, Customs will retain the rule in § 102.13 as it 
currently exists. 


Removal of § 102.16—Goods and Its Parts; Parts of Parts: 
Comments: 


Two commenters express concern that, by the elimination of 
§ 102.16, Customs is adopting an “essential character” standard in its 
origin hierarchy for all goods (except for “sets”) for which country of 
origin is not determined pursuant to § 102.11(a). Another commenter 
submits that by eliminating § 102.16, Customs ignores the situation in 
which imported goods classified as an “unfinished article” under GRI 
2(a) may be subject to extensive and significant manufacturing pro- 
cesses that change the name, character, or use of the article and add 
enormous value to the finished product. This commenter suggests 
adopting the NAFTA preference rules which in some cases include a 
value added criterion for determining “originating” status. 

In opposing the removal of § 102.16, these commenters also 
expressed concern that the hierarchy set forth in § 102.11 does not 
codify the principle of substantial transformation for goods classified 
pursuant to GRI 2(a) and the court’s decision in United States v. Gibson- 
Thomsen Co., Inc., 27 CCPA 267, C.A.D. 98 (1940); on the other hand, 
one of the commenters suggests that origin would not necessarily be 
determined under § 102.11(b) (on the basis of essential character) if 
several equally important parts are assembled. Another commenter 
sought specific clarification in connection with the removal of § 102.16 
as to whether the country of origin of a single component which has not 
undergone the applicable change in tariff classification will always be 
found to impart the “essential character” to the product. 


Customs response: 


It is apparent that these commenters have assumed that interim 
§ 102.16 had a much broader application than it actually did. First, 
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§ 102.16, by its very terms, only applied to goods which were assembled 
from parts that were classified along with the good in the same undi- 
vided heading or in the same subheading. Second, even when § 102.16 
was applicable, the country of origin of the good would not always be 
determined under § 102.16. If pursuant to this section Customs con- 
cluded (as has happened in some instances) that there was no substan- 
tial transformation of the parts, then resort must be had to the next step 
in the hierarchy under § 102.11, that is, paragraph (b) (or paragraph (c) 
if the good is a “set”). In other words, § 102.16 was only applicable 
within the context of § 102.11(a)(3) and the specific tariff rules of 
§ 102.20. It did not have a life of its own. 

Customs also does not agree with the other underlying premise of 
these comments, i.e., that Customs is creating the “essential character” 
standard. As Customs thought had been made clear in the SUPPLE- 
MENTARY INFORMATION portion of the May 5, 1995, notice, 
whether or not there is a change in the essential character of an article is 
the principle factor considered by the courts in determining whether 
there has been a substantial transformation. In United States v. Gibson- 
Thomsen Co., supra, the court found that the marking statute was not 
intended by the Congress to have application to an imported article fur- 
ther processed in the United States so that it became a “new article hav- 
ing a new name, character and use” (emphasis added). 

Although the courts with customs jurisdiction in more recent cases, 
and Customs in its rulings, have often characterized the standard as 
“new name, character or use”, the courts and Customs have actually 
required a change in the name, character and use of an imported article 
for a finding of substantial transformation into a new and different 
article of commerce. In addition, the courts have actually given much 
less significance in recent cases to the “name” and “use” of an article 
but have emphasized the significance of a change in its “character” in 
making substantial transformation decisions. See, e.g.: National Juice 
Products Assn. v. United States, supra; Uniroyal, Inc. v. United States, 
542 ESupp. 1026 (CIT 1982); and National Hand Tool Corp. v. United 
States, 16 CIT 308, aff’d 989 F.2d 1201 (Fed. Cir. 1993). Therefore, con- 
sistent with the courts’ interpretation of the substantial transforma- 
tion standard over recent years, Customs has administered the 
standard as originally enunciated by the Gibson-Thomsen Co. decision 
as requiring a change in the name, character and use of the article and 
has placed more emphasis on a change in the character of the article 
than on any change in its name or use. With regard to one of the com- 
menter’s suggestions of using the NAFTA preference rules incorporat- 
ing a value-content requirement, Customs notes that even the Court of 
International Trade has stated that “there is no reason to find ’substan- 
tial transformation’ on the basis of value added in the United States.” 
National Hand Tool Corp. v. United States, supra. 

As previously noted, the § 102.11 hierarchy does not stop at the fail- 
ure of the foreign materials to meet the specific tariff rule of § 102.20. 
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Therefore, one commenter correctly observed that in the case involving 
multiple parts that are classified in the same undivided heading or same 
subheading as the finished good (e.g., multiple forgings for a single hand 
tool), it is possible to conclude that no single one of those parts imparts 
the essential character to the finished tool. [For purposes of this deter- 
mination under § 102.11(b), materials which are classified at the sub- 
heading level specified in the rule under a general descriptive provision 
(e.g. a “parts” provision) will be considered, when distinct in style or 
type, as separate materials, while materials which are classified at the 
specified subheading level under a provision which reflects a more spe- 
cific description (e.g. “fresh cut flowers” under subheading 0603.10) 
will be considered collectively as a “single material”.] If the good is not 
classified as a “set”, “mixture” or “composite good”, § 102.11(c) would 
not be applicable and in such instance § 102.11(d) would be applicable. 
If the production of the good from the parts involved more than “simple 
assembly” or “minor processing”, then it is possible to conclude pur- 
suant to § 102.11(d)(3), that the country of origin of the good is the last 
country in which the good underwent production. 

In response to the question of whether, if there is only one component 
in a good which is classified in a provision from which a change in tariff 
classification is not allowed under the § 102.20 rule, that one compo- 
nent always will determine the country of origin, the answer is yes for 
the following reason. The specific tariff (tariff shift in most cases) rules 
were developed with the specific view of not allowing a change in tariff 
classification from materials that can impart the essential character to 
the good. In those instances in which the tariff shift rule excludes a par- 
ticular tariff provision, Customs has determined that the processing 
required to shift from that tariff provision to the provision for the good 
is not, in itself, sufficient to result in a change in the essential character 
of the materials classified in the provision from which a change is not 
allowed. Therefore, unless the good is classified as a set, ifa good is made 
from a single material that is classified in a tariff provision from which a 
change is not allowed, the single material will be found under 
§ 102.11(b) to impart the essential character to the good, and the coun- 
try of origin of that material will be the country of origin of the good 
under Part 102. 

As an example of the foregoing, a forging for a flat wrench is imported 
into the United States. The shape of the flat wrench is defined by the 
forging such that the two teeth of the open end of the wrench are in place 
with just a thin web of metal which must be removed, and the closed end 
of the wrench (a circle) also has a thin piece of metal inside which must 
be removed, and then heat treated, belt polished, vibrated, acid cleaned, 
and chrome plated. If the flat wrench forging is the only material that 
does not meet the tariff shift rule under § 102.20 asa result of being clas- 
sified in a provision from which a change is not allowed (the forging is 
usually classified in the same provision as the finished wrench), this is 
the single material that imparts the essential character to the finished 
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flat wrench, and the country of origin of this material is the country of 
origin of the finished flat wrench. In order to clarify this issue, 
§ 102.18(b) has been modified as set forth below to make it clear that if 
there is only one component or material that is classified in a provision 
from which a change in tariff classification is not allowed under the 
§ 102.20 rule, that material will constitute the single material that 
imparts the essential character to the good for purposes of determining 
country of origin under § 102.11(b). 


Section 102.18(a)—Rules of Interpretation: 
Comments: 


One commenter states that since § 102.18(a) only applies to rules 
which contain an exception relating to GRI 2(a) of the HTSUS, two 
questions remain unanswered. First, how will the origin differ when an 
unassembled article is shipped with all of its parts in one shipment, 
therefore invoking GRI 2(a), versus shipping parts separately and 
thereby not triggering the application of GRI 2(a)? Second, does the 
assembly of the article under either of the above scenarios determine 
the country of origin of the assembled article? If the answer to the 
second question is yes, the commenter questions whether this applies 
only when the rule for the article does not contain a GRI 2(a) exception. 

Another commenter presents an example of semi-knocked-down 
(“SKD”) bicycles (classified under heading 8712), which are complete 
bicycles, individually boxed and ready for sale to the ultimate purchaser 
which, however, are not fully assembled (the seat, seat post, front wheel 
[consisting of a hub, spokes, nipples, rim, tire, inner tube and rim strip], 
pedals, handlebars and handlebar stem are not assembled to the bike, 
but are simply placed separately in the shipping carton in order to 
reduce the size of the carton thereby reducing freight costs). The SKD 
bicycles are classifiable as complete bicycles under GRI 2(a), and the 
commenter seeks confirmation that as a result of the applicability of 
§ 102.18(a) and the proposed new text of § 102.17(e), the assembly or 
collection of the bicycles will not result in a tariff shift. 


Customs response: 


The first commenter correctly notes that § 102.18(a) is applicable 
only when there is reference to GRI 2(a) in a specific tariff rule under 
§ 102.20, which, in turn, only applies in the context of determining ori- 
gin under § 102.11(a)(3). Section 102.18(a) operates just like the defini- 
tions in § 102.1: it cannot be invoked unless specifically referenced in a 
rule. Thus, the question of whether or not the assembly of an unas- 
sembled good confers origin cannot be answered in the abstract. This 
determination will depend upon the application of the hierarchical 
rules of § 102.11 to the specific goods and parts in question. Customs 
also agrees with the conclusions of the second commenter, but probably 
for slightly different reasons. The response below to the example pres- 
ented by the second commenter illustrates how the GRI 2(a) exception 
operates in the § 102.20 rules. 
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The § 102.20 specific tariff shift rule for bicycles, which are classified 
in heading 8712, HTSUS, is as follows: 

8711-8713 ... Achange to heading 8711 through 8713 from any 
other heading, including another heading within 
that group, except from heading 8714 when that 
change is pursuant to General Rule of Interpreta- 
tion 2(a). 

If the production of an SKD bicycle in Country A entails the use of a 
subassembly imported from Country B that is classifiable under head- 
ing 8714, HTSUS, § 102.18(a) is applicable and the tariff shift from the 
subassembly (classifiable under heading 8714) to the SKD bicycle (clas- 
sifiable under 8712 pursuant to GRI 2(a)) will not be allowed. 

Also, pursuant to the proposed new text of § 102.17(e), a tariff shift 
would not be allowed for collections of bicycle parts or incomplete 
bicycle “subassemblies” which as collected are classifiable in the same 
manner as the complete bicycle, pursuant to GRI 2(a). However, neither 
§ 102.17(e) nor § 102.18(a) will be the reason that the final assembly of 
the SKD bicycle into the fully assembled bicycle does not result in a tar- 
iff shift. In this instance, the tariff shift does not occur simply because 
the unassembled SKD bicycle and the fully assembled bicycle are classi- 
fied in the same tariff provision. 


Section 102.19—NAFTA Preference Override: 
1. Section 102.19(a): 
Comments: 


One commenter believes that the application of this provision can 
result in more than one NAFTA country of origin. Another commenter 
states that § 102.19(a) should be applicable to goods the origin of which 
is determined under § 102.21. 


Customs response: 


Customs disagrees with the comment that this provision can resu!t in 
more than one country of origin. In § 102.19(a), the word “single” 
before the words “NAFTA country” expressly makes clear that it is 
impossible for originating goods that meet the criteria of this provision 
to have multiple countries of origin. Customs has not been presented 
with a scenario in which two parts of a good were produced at the exact 
same time in two NAFTA countries, which would be the only circum- 
stances in which there can be two last NAFTA countries “in which the 
good underwent production other than minor processing”. Moreover, 
§ 102.11(c) will never be applicable to goods that meet the criteria of 
§ 102.19(a), since this provision is triggered whenever a single country 
of origin is not determined after applying both § 102.11(a) and 
§ 102.11(b). 


Customs, however, agrees that § 102.21 should be included within the 
scope of § 102.19(a). Paragraph (c) of § 102.21 (“general rules”) already 
incorporates by reference all of the additional requirements and condi- 
tions of §§ 102.12 through 102.19. Nevertheless, in order to make this 
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point even clearer, § 102.19(a) as set forth below has been modified to 
expressly refer to § 102.21 so that if a good, which otherwise meets the 
requirements of § 102.19, is not determined under § 102.21 to have a 
single NAFTA country, the country of origin of such a good will be deter- 
mined under § 102.19. 


2. Section 102.19(b): 
Comments: 


Two commenters requested clarification that this provision does not 


apply for marking purposes but rather applies solely for customs duty 
purposes. 


Customs response: 


Customs agrees that this provision does not apply for country of ori- 
gin marking. As stated in the SUPPLEMENTARY INFORMATION 
portion of the May 5, 1995, notice of proposed rulemaking, the term 
“Customs duty purposes” in § 102.19(b) is intended to include mer- 
chandise processing fees. This term, however, does not include country 
of origin marking. Customs believes, however, that the fact that the pro- 
vision clearly states it is applicable for “Customs duty purposes” makes 
it clear that the use of this provision for any other purpose, such as for 
country of origin marking, would be improper. Therefore, Customs 
believes that there is no need to amend the provision. 


Headings 0202, 0210 and 1602 (Meats): 
Comments: 


One comment concerned the fact that the specific tariff rules for these 
goods do not allow some operations, such as the grinding or blending of 
imported beef with U.S. beef to produce hamburger meat or patties, to 
constitute an acceptable change in tariff classification. This commenter 
also believes that the USDA has the specific statutory jurisdiction over 
the marking of meat and poultry products whether imported or domes- 
tic, pursuant to the Federal Meat Inspection Act, 21 U.S.C. 601. 


Customs response: 


Customs disagrees. Although Customs has not issued a specific ruling 
regarding this issue, it is Customs’ position that the grinding or blend- 
ing of foreign raw beef with U.S. beef does not constitute a substantial 
transformation. In other cases concerning food, Customs has not recog- 
nized merely blending or chopping food, without cooking or other prep- 
aration, to constitute a substantial transformation. In this regard, it 
should be noted that consistent with its application of the substantial 
transformation principle, the tariff shift rules for prepared meat (head- 
ing 1601) allow a change from any other chapter, which will include the 
frozen, salted, and dried meats of Chapter 2. 

With regard to the country of origin marking of imported meats, it 
suffices to point out that 19 U.S.C. 1304, the country of origin marking 
statute, applies to all goods of foreign origin, unless specifically exempt 
by statute or by the specific regulations authorized by the statute. This 
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statute does not exempt imported meat products from marking, unless 
Customs determines that the product is substantially transformed into 
a new and different article by the U.S. importer/processor. As stated 
above, Customs does not view the mere grinding of fresh meats into 
hamburger as a substantial transformation; therefore, Customs 
believes that, notwithstanding any other domestic laws that may be 
applicable for its marking, such meats should be marked as to country 
of origin prior to reaching the ultimate purchaser thereof in the United 
States. In connection with this issue, it should be noted that Customs 
has issued a General Notice regarding the country of origin marking of 
beef jerky. 26 Cust. Bull. And Decisions 51 (December 16, 1992). While 
Customs in this General Notice recognized that there may be conflict- 
ing country of origin marking requirements imposed by the USDA and 
Customs, Customs nevertheless explained the legal basis for the Cus- 
toms marking determination as well as the basis for Customs jurisdic- 
tion in the matter. 


Heading 0304 (Fish Fillets and other fish meat, fresh, chilled, or frozen): 
Comment: 


The specific rules for the goods of this heading, except for fillets, 
require a change to these goods from any other chapter, while for fish 
fillets the rules allow a change to this heading from any other heading. 
One commenter states that the rule should generally allow a change to 
goods of this heading from any other heading, citing the belief that the 


production of fish meat requires as much or more processing than the 
production of fillets. 


Customs response: 


The commenter has not provided, nor has Customs been able to find, 
any evidence to substantiate the claim that the production of fish meat 
results in a substantial transformation of the fish. The Explanatory 
Notes to the Harmonized System describe “other fish meat” merely as 
fish meat from which the bones have been removed, whereas the pro- 
duction of fillets from fish involves specific operations which have been 
recognized by the Court of International Trade as resulting in a sub- 
stantial transformation of the fish. See Koru North America v. United 
States, 701 FSupp. 229 (CIT 1988), discussed in the SUPPLEMEN- 
TARY INFORMATION portion of the May 5, 1995, notice of proposed 
rulemaking. 


Heading 0710 (Vegetables, uncooked, steamed, boiled or frozen): 
Comments: 


Two comments were received concerning this specific rule. These 
commenters expressed concern that the rule does not recognize a sub- 
stantial transformation resulting from the processing performed to 
produce mixtures of vegetables classified in subheading 0710.90. One 
commenter noted that in producing their vegetable combinations, 
imported vegetables are combined with domestic vegetables in precise 
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mixtures through highly sophisticated proprietary mathematical for- 
mulas, using state-of-the-art weighing and mixing processes. According 
to one commenter, the combinations are the result of extensive market- 
ing and product research as well as capital investment and technology 
to appropriately provide for the blending of the different vegetables. 
Therefore, these commenters suggest that this specific rule be amended 
to allow a change to subheading 0710.90 (mixtures of vegetables) from 
any other subheading, provided that no single vegetable ingredient of 
foreign origin constitutes 75 percent or more of the product by net 
weight. 


Customs response: 


Customs cannot agree to this proposal. Customs addressed the very 
facts presented by these commenters in a ruling issued in the year 
before the proposed rules were published. In HQ 735085, dated June 4, 
1993. the frozen vegetable products were produced by combining for- 
eign broccoli, cauliflower, water chestnuts, and peas with domestic car- 
rots, yellow peppers, and asparagus and then packaging them for retail 
sale. Beyond bagging, there was no processing of the combined frozen 
vegetables, such as cooking or adding sauces. Customs found that the 
individual imported vegetables retain their identities after the combin- 
ing operations. Consequently, the vegetable mixtures were not consid- 
ered different kinds of food articles, and imported vegetables were not 
considered to have undergone a substantial transformation. In HQ 
735085, Customs distinguished prior rulings such as HQ 555524, dated 
April 11, 1990, (which involved manufacturing soup by mixing eleven 
ingredients, boiling the mixture to achieve desired consistency, and 
packaging for retail sale). Customs still adheres to the position 
expressed in HQ 735085 and for this reason does not agree that the spe- 
cific tariff rule for vegetable mixtures classified in subheading 0710.90 
should be amended as proposed by the commenters. 

Headings 0904-0910 (Spices): 
Comment: 

One comment was received concerning the proposal to delete the 
second tariff shift rule for headings 0904-0910, which provides for a 
change to crushed, ground, or powdered products of heading 0904 
through 0910 from within Chapter 9, if put up for retail sale. This com- 
menter submits that the cleaning (by gas treatment or otherwise), 
crushing or grinding, and retail packaging of spices substantially trans- 
forms the imported whole spices into new and different articles of com- 
merce having a new name, character or use. 


Customs response: 


Customs agrees. In view of the commenter’s analysis and in light of 
the fact that Customs Headquarters has never issued a binding letter 
ruling with respect to the country of origin marking of spices, Customs 
has reconsidered the proposal to amend the § 102.20 rules for these 
goods and has reverted to its original position, published in T.D. 94-4 
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(59 FR 110) on January 3, 1994. Accordingly, the May 5, 1995, proposal 
to delete the second tariff shift rule set forth in § 102.20 for goods of 
headings 0904-0910 should not be adopted, and the interim tariff shift 
rules as published in the January 3, 1994, document are reflected in this 
final rule document. 


Heading 1517 (Vegetable oil): 
Comment: 


One comment was received in connection with the rules for this head- 
ing. The interim rules for this heading provided for a tariff classifica- 
tion change to subheading 1517.10 (margarine, excluding liquid 
margarine) from any other heading and a change to subheading 
1517.90 (other edible mixtures or preparations of animal or vegetable 
fats) from any other chapter. In consideration of an initial comment, 
Customs proposed in the May 5, 1995, document to amend the rule for 
subheading 1517.90 by adding an alternative second tariff shift rule 
which would allow a change from any other heading so long as “no 
single oil ingredient of foreign origin constitutes more than 60 percent 
by volume of the good”. The commenter believes that the processing 
and blending required to create various blends and grades of a type of oil 
(e.g. palm and sheanut oils) requires rigorous quality control proce- 
dures in order to achieve the necessary physical characteristics and 
thus should be considered a substantial transformation whether or not 


the resulting product contains mere than 60 percent by volume from a 
single foreign country. 


Customs response: 


Customs disagrees. First, the tariff shift rule for subheading 1517.90, 
as proposed to be amended, is supported by the case law. See National 
Juice Products Association v. United States, supra, where the Court of 
International Trade upheld Customs determination that imported 
orange juice concentrate is not substantially transformed when mixed 
with water, orange essences, orange oil and in some cases fresh juice and 
either packaged in cans and frozen or pasteurized, chilled and packed in 
liquid form, and Coastal States Marketing, Inc. v. United States, 646 
F.Supp. 255 (CIT 1986), where the court held that mixing Soviet Union 
gas oil with Italian fuel oil in Italy did not result in a substantial trans- 
formation such that the mixture became a product of Italy. In both of 
these cases, the court concluded that the essential character of the for- 
eign component (juice concentrate and Russian oil) remained 
unchanged after the mixing process. The proposed tariff shift rule 
which would allow a change of origin if no single foreign oil ingredient 
in the mixture exceeds 60 percent of the mixture is designed to ensure 
that there is a change in the essential character of the foreign vegetable 
oil. This proposed rule is consistent with the proposed rule for mixtures 
of juices (e.g., a mixture of apple, grape, papaya juices), which is based 
upon the conclusion that in such mixtures, the individual fruit juices 
would lose their separate identities and thus there would be a change in 
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the name, character and use of the individual juice ingredients. Thus, 
this rule represents an effort to distinguish between those blending 
operations which generally do not result in a substantial transforma- 
tion and other blending processes which can result in a substantial 
transformation due to a change in name, character, and use. 

However, Customs believes that a technical correction of the pro- 
posed amendment to the § 102.20 rule for this subheading is required, 
involving expression of the 60 percent requirement in terms of 
“weight”, rather than in terms of “volume”, because the unit of mea- 
sure indicated in the HTSUS for subheading 1517.90 is kilograms. The 
second tariff shift rule for subheading 1517.90 as set forth below has 
been modified accordingly. 


Chapter 20 Note: 
Comments: 


The Note for the Chapter 20 rules under § 102.20 provides that, not- 
withstanding the specific rules of the chapter, nuts of Chapter 20 that 
have been prepared merely by roasting, either dry or in oil (including 
processing incidental to roasting), shall be treated as a good of the coun- 
try in which the fresh good was produced. One commenter submits that 
the roasting of nuts should be considered a substantial transformation. 
This commenter also suggests that the mixing of nuts should constitute 
a substantial transformation since FDA regulations (21 CFR 164.110) 
consider mixed nuts a standardized food which, as such, must meet cer- 
tain formulation requirements. 


Customs response: 


Customs disagrees. It has been the Customs position for ten years 
that roasting, or roasting and salting, or roasting and salting and color- 
ing, of pistachio nuts, without more, does not result in a substantial 
transformation. See T.D. 85-158, dated October 15, 1985. Thus, the 
Chapter Note is consistent with prior Customs position and practice for 
these goods. With regard to the mixing of different nuts, Customs is not 
persuaded, by the fact that the Food and Drug Administration considers 
these mixtures to be a standardized product, that various types of nuts 
have been substantially transformed as a result of being combined with 
one another. The same analogy could have been made with regard to the 
orange juice concentrate and retail juice beverages involved in the 
National Juice Products Ass’n., supra. Moreover, just as Customs 
believes that the individual frozen vegetables which are combined and 
packaged for retail sale remain separately identifiable (HQ 735085, 
June 4, 1993), Customs maintains that the individual types of nuts that 
are blended together after roasting and salting do not lose their identi- 
ties and therefore are not substantially transformed into new and dif- 
ferent articles of commerce, having a new name, character, and use. 
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Subheadings 2009.11-2009.30 (Fruit and vegetable juices): 
Comment: 


One comment was received concerning this tariff shift rule. This 
commenter suggested that this rule, which allows a change to these sub- 
headings from any other chapter, be amended to preclude a change from 
heading 0805 (fresh or dried citrus fruit). The commenter points out 
that this change would make these rules consistent with the NAFTA 
preference rules for these goods. 


Customs response: 


Customs cannot agree. First, it should be pointed out that the pur- 
pose for development of these rules is not to provide origin determina- 
tions that are necessarily consistent with the NAFTA preference rules 
(19 U.S.C. 3332). Instead, Customs’ goal has been to develop rules that 
would codify the substantial transformation principle as interpreted by 
the courts and Customs. Customs recognizes that the NAFTA prefer- 
ence rules are not always consistent with the origin determinations 
reached under the substantial transformation principle. As a result 
sometimes the Part 102 rules will be less restrictive and in some cases 
they may appear to be more restrictive. The Part 102 rules are less 
restrictive than the NAFTA preference rules for goods of subheading 
2009.11 through 2009.30 because Customs has consistently recognized 
the production of fruit juices from the fresh fruit as a substantial trans- 
formation of the fresh fruit into a new and different article of com- 
merce. See HQ 555982 dated August 1991 (substantial transformation 
of grapefruit and oranges made into juice concentrate) and HQ 084346 
dated August 8, 1989 (substantial transformation of cranberries made 
into juice concentrate). 


Subheading 2101.10 (Extracts, essences and concentrates of coffees): 
Comments: 


Three comments were received concerning the § 102.20 tariff shift 
rule for heading 2101, which requires a change to heading 2101 
(extracts, essences, and concentrates of coffee, etc.) from any other 
heading. These commenters submit that the rule should be amended to 
allow a change to subheading 2101.10.21 (extracts, essences, and con- 
centrates of coffee) from elsewhere within heading 2101 since they 
believe that a change from “soluble coffee powder” to “retail instant 
coffee products” should be recognized as a substantial transformation. 
They cite as support for their position the argument that bulk soluble 
powder is not purchased by consumers but by coffee manufacturers and 
is used in non-coffee products such as ice cream as well as in coffee prod- 
ucts. They further submit that the use of expensive machinery and the 
employment of experts and technically-skilled persons are necessary in 
order to blend, agglomerate, aromatize (often the flavoring and aromas 
are proprietary) and eventually package the product for retail sale. 
They claim that the cost of such processing runs about 120 percent of 
the cost of the soluble powder. 
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Customs response: 


Customs does not agree that the operations described above result in 
a substantial transformation of water soluble coffee powders (known 
technically in the trade as spray-dried coffees). Customs addressed this 
issue in a ruling as early as 1986 (HQ 727913 dated February 5, 1986). 
In that case, the agglomerated coffee was produced in Canada as a result 
of blending and agglomeration of various Latin American spray dried 
coffees. Customs found that the agglomerated coffee imported into the 
United States from Canada had to be marked to indicate the individual 
Latin American countries. 

Customs most recently addressed this issue in HQ 734479 issued on 
January 29, 1993. Customs still does not believe that the blending and 
agglomeration of spray dried coffees from different countries result in a 
new and different article of commerce, having a new name, character 
and use. The facts presented in the 1993 ruling concerned the proces- 
sing of the various Latin American blends of spray dried coffees in a 
European Community (EC) country, which at that time was subject to 
the 100 percent special duty rates applicable to these products from the 
EC. After reviewing the technical literature regarding the processes, 
Customs concluded that blending and agglomerating spray dried coffee 
constituted refining and finishing operations which did not change the 
fundamental character or use of the spray dried coffee. Customs further 
concluded, consistent with prior rulings, that the agglomerated coffee, 
while an improved product, remained instant coffee after the proces- 
sing, and therefore, was not considered an EC product but a product of 
the various Latin American countries from which the coffee originated. 
As one requester of a marking ruling issued in 1991 pointed out, the 
“spray-dried powder is a finished form of coffee that can be dissolved in 
hot water to produce a tasteful cup of coffee.” Customs believes that 
such a statement is testament to the absence of a substantial trans- 


formation when the coffee powders are subjected to the agglomeration 
process. 


Heading 2710 (Petroleum products): 
Comment: 


One comment was received concerning the tariff shift rules for this 
heading, which allow a change to the heading from any other heading or 
a change to goods of the heading from other goods of that heading if the 
change resulted from a chemical reaction (defined in the Chapter 27 
Note). The commenter suggests that the tariff shift criteria applicable 
to heading 2710 should be expanded to include a change within heading 
2710 from motor fuel blending stocks to motor fuel. The commenter 
argues that finished gasoline differs from each of the blending stocks in 
name, character and use. Thus, under the traditional change in name, 
character and use test, the commenter submits that the blending of the 


various stocks to produce gasoline constitutes a substantial trans- 
formation. 
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Customs response: 


Customs disagrees. The specific rules for heading 2710 codify prior 
Customs rulings regarding the country of origin of various petroleum 
products. For example, in HQ 555032 dated September 23, 1988, and 
HQ 557180 dated December 23, 1993, Customs addressed the issue of 
whether certain petroleum products, such as gasoline and diesel fuel, 
produced in the U.S. Virgin Islands qualify for duty-free treatment 
under General Note 3(a)(iv), HTSUS (the duty-free program for prod- 
ucts of U.S. insular possessions). Customs determined that one or more 
substantial transformations occurred when crude oil imported into the 
Virgin Islands was subjected to refining and other processes, resulting 
in chemical reactions and the creation of various motor fuel blending 
stocks and other motor fuel components. Thus, it was determined in the 
above rulings that the petroleum products qualifed as “products of” the 
insular possession. While Customs also held in HQ 555032 and HQ 
557180 that the subsequent blending of the blending stocks and other 
motor fuel components in the Virgin Islands to create the final petro- 
leum products resulted in a substantial transformation, this portion of 
these rulings was not an origin determination but rather pertained 
solely to the issue of whether the imported crude oil could be considered 
a domestic material for purposes of the foreign material value limita- 
tion of General Note 3(a)(iv), HTSUS. Therefore, the § 102.20 rules, 
which provide for a change to heading 2710 from any other heading 
(e.g., crude petroleum of heading 2709) or a change to any good of head- 


ing 2710 from any other good of heading 2710, provided the change is 
the result of a chemical reaction (e.g., alkylate produced from a chemi- 
cal reaction affecting a heading 2710 good), are consistent with Cus- 
toms country of origin rulings on these products. However, as Customs 
previously has stated, the Part 102 rules will not be applicable for deter- 
mining the value content requirements under duty preference pro- 
grams. 


Subheading 2936.90 (Vitamins): 
Comment: 


One comment was received concerning the specific tariff rule for 
these goods. This commenter suggested that the rule, which provides 
for a change to this subheading from any other subheading except from 
subheadings 2936.10 through 2936.29, should be less restrictive. This 
commenter believes that changes from the other vitamin provisions in 
this heading should be allowed. 


Customs response: 


Customs disagrees. Consistent with Customs’ interpretation of the 
substantial transformation standard, this rule is designed to keep sim- 
ple blending of different vitamins, which after such blending remain 
classified in this heading, from being considered a substantial trans- 
formation. Customs believes that no degree of blending can substan- 
tially transform foreign constituent vitamin components into a 
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product of the country in which the blending occurs. The Customs posi- 
tion on this matter is consistent with the position regarding similar 
processing of other chemical products, such as pharmaceuticals and 
herbicides. See the analysis of comments below in connection with 
these products. 


Chapter 30 (Pharmaceuticals): 
Comments: 


Six comments were filed in response to the interim and proposed 
§ 102.20 rules applicable to pharmaceuticals of Chapter 30. These 
rules, for the most part, allow a change to the subheadings of this chap- 
ter, which consist of prepared pharmaceuticals, from any other sub- 
heading except from the bulk pharmaceuticals of Chapter 29 or other 
provisions. The commenters essentially claim that the formulation of 
dosage form pharmaceuticals is a substantial transformation of the 
bulk pharmaceuticals of Chapter 29. They claim that the Chapter 29 
pharmaceuticals are unsuitable for therapeutic or prophylactic use. In 
order to be usable, the commenters state that the pharmaceuticals must 
be worked up to particular dosage forms which involves numerous com- 
plex intermediate steps ranging from exact weighing to final presenta- 
tion in tablets, capsules, injections or ointments and which adds more 
than 50 percent to the value of the product. In this regard one com- 
menter argues that for a gastric acid secretion pharmaceutical, a sub- 
stantial transfoimation occurs when a special coating is given to the 
medicine so that it can pass through the stomach intact for release in 
the intestines. Finally, some commenters claim that the “40 percent” 
criterion that is contained in the specific rules for blends of pharmaceu- 
ticals, is inconsistent with current practice. Under these rules, if a mix- 
ture or blend of bulk pharmaceuticals, classified in this chapter, 
contains at least 40 percent domestic content of the bulk pharmaceuti- 
cal, the specific tariff rule of § 102.20 would be met. 


Customs response: 


Customs disagrees with these comments. Customs believes that the 
§ 102.20 rules properly reflect Customs’ current position regarding the 
substantial transformation of bulk pharmaceuticals. It is Customs’ 
view as reflected most recently in 1993 (HQ 735146 issued on Novem- 
ber 15, 1993) that the bulk (pure) active pharmaceutical ingredient 
which is reduced in potency by dilution with other inert ingredients, 
such as starch and other excipient, is not substantially transformed 
into a new and different article having a new name, character and use. 
The essential character of these products, both chemically and func- 
tionally, remains the same after the processes performed to make them 
readily consumable. For example, when Customs concluded in the 1993 
ruling that the processing of 100 percent pure acetaminophen, through 
granulation and addition of excipient to make a 90 percent pure prod- 
uct that is then used to make tablets, was not a substantial transforma- 
tion, Customs took note of the following: (1) Like most pharmaceutical 
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products, the “name” of the product did not change from the bulk phar- 
maceutical to the finished product (the product was still referred to as 
“acetaminophen”); (2) the “use” did not change, since both the original 
and finished products were used for medicinal purposes (while the met- 
abolic activity of the drug is standardized as a result of a controlled dilu- 
tion, it is not changed); and (3) finally, the essential character of the 
product as a medicine did not change even after processing into tablets. 
The essence of the pharmaceutical ingredient had not changed funda- 
mentally. Indeed, regardless of the commercial brand under which it is 
marketed, the product being purchased to provide pain relief is the 
drug, acetaminophen. Similar rulings were issued previously in 1979 
(HQ 005716 dated July 12, 1979, C.S.D. 80-34, with regard to the granu- 
lation and dilution of Naproxin with starch) and in 1986 (HQ 554067 
dated May 23, 1986, with regard to oxfendazole, a veterinary drug, 
which was micropulverized and packaged into dosages fit for veterinary 
use). Thus, in response to the comment concerning encapsulation, Cus- 
toms believes that this process does not alter the fundamental nature of 
the pharmaceutical. Although it helps to deliver the product, the phar- 
maceutical still has the same activity. 

In response to the comments claiming that significant value is added 
as a result of the processing of the bulk pharmaceuticals, Customs finds 
relevant the fact that the Court of International Trade has held that in 
determining the issue of substantial transformation, the “name, char- 
acter, or use” test should be sufficient since the use of a value criteria can 
lead to anomalous results. National Hand Tool v. U.S., supra. In any 
case, however, Customs believes that in regard to the total production of 
pharmaceuticals classified in Chapter 30, the predominate costs are 
incurred in the production of the bulk pharmaceutical drugs classified 
in Chapter 29 and other chapters under the HTSUS. In most instances, 
costs of end processing of the pharmaceutical drug are inconsequential 
when compared to the enormous costs involved in the multi-stage 
chemical reactions and separations and the years of research needed to 
develop and produce the bulk pharmaceutical. 

Finally, Customs also disagrees with the commenters’ objections to 
the “40 percent” criterion in the tariff shift rules for pharmaceuticals 
mixtures. Under this rule, a change of origin can occur as a result of 
blending different imported bulk pharmaceuticals with domestic phar- 
maceuticals if the finished product (i.e., the Chapter 30 product) con- 
tains at least 40 percent, by weight, of domestic bulk pharmaceutical. 
Customs finds this rule to be entirely consistent with, if not more liberal 
than, Customs’ current practice of applying the substantial trans- 
formation principle to blending operations involving chemical prod- 
ucts. Generally, the simple blending together of chemicals, which does 
not result in a chemical reaction that creates a new chemical has not 
been recognized as a substantial transformation. However, if one or 
more of the chemical ingredients was produced in the country where 
the blending occurs, Customs would not view the production of the mix- 
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ture as resulting solely from a simple combining or blending operation. 
See, e.g., 19 CFR 10.195(a)(2). Customs, however, does not always find a 
substantial transformation in cases in which there is more than a sim- 
ple blending. The “40 percent” rule, however, codifies the position that 
when the blending operation involves as least 40 percent domestic ori- 
gin bulk pharmaceutical, it will not be considered a simple blending and 
will always be sufficient to confer origin. 


Headings 3302 through 3303 (Perfumes): 
Comment: 


One comment was received concerning the § 102.20 rules for these 
goods. The first of the two rules disallows a change to heading 3302 
(mixtures of odiferous substances that are “of a kind used as raw mate- 
rials in industry”) from essential oils of heading 3301 and from ethyl 
alcohols of headings 2207 and 2208. The rule for perfumes and toilet 
waters (heading 3303) disallows a change from the perfume oil mix- 
tures and blends of subheading 3302.90. The commenter objects to the 
above rules, claiming that they are too restrictive. 


Customs response: 


Customs disagrees. The commenters fail to note that the rules do 
allow a change from the essential oils of heading 3301 to the perfumes 
and toilet waters of heading 3303, which is consistent with Customs’ 
application of the substantial transformation principle to these goods. 
In HQ 723312 dated November 22, 1983 (cited with approval in HQ 
733945 dated March 26, 1991), Customs ruled that the production of 
perfumes as a result of blending foreign essential oil with U.S. origin 
denatured alcohol, stabilizer, coloring matter and water resulted in a 
substantial transformation of the foreign essential oil. The § 102.20 
rule for perfumes goes even further by allowing the denatured alcohols 
included in the blend to be foreign as well. Thus, it appears that the 
commenter’s objection is to the fact that the rules do not allow a simple 
dilution of perfume bases (a change from subheading 3302.90 to head- 
ing 3303) or a simple blending of essential oils and alcohols (a change 
from heading 3301, 2207 or 2208 to heading 3302). Customs believes 
that a simple dilution or blending of these goods does not represent a 
substantial transformation into a new and different article of com- 
merce. However, Customs believes that when the raw materials of head- 
ings 3301, 2207 and 2208 are processed to make a finished product such 
as perfumes or toilet water, they have been substantially transformed, 
and, as stated above, the § 102.20 rule codifies this position. 


Subheading 3402.11 (Linear alkylbenzene sulfonates): 
Comment: 


Two comments were received concerning the § 102.20 rule for these 
goods which provides: “A change to subheading 3402.11 through 
3402.20 from any other subheading, including another subheading 
within the group.” Although both commenters support Customs’ 
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efforts toward greater objectivity and predictability in origin deter- 
minations, they suggest that a change from subheading 3817.10 to sub- 
heading 3402.11 should not be allowed since such a change can result 
from a very simple process which does not result in a substantial trans- 
formation. 


Customs response: 


Customs agrees that the described change should not be recognized 
as constituting a substantial transformation. The process normally 
involves in part the segregation of the individual linear alkylbenzene 
components from mixed linear alkylbenzenes classified in subheading 
3817.10. However, in § 102.20, Note 2 to the Section VI (Chapters 28 
through 38) tariff shift rules sets forth a “Separation Prohibition” pro- 
vision which expressly precludes “a change from one classification to 
another merely as the result of the separation of one or more individual 
materials or components from a man-made mixture unless the isolated 
material/component, itself, also underwent a chemical reaction.” 
Therefore, Customs believes that the concerns raised by the comment- 
ers will be resolved by this note. However, in order to clarify this issue, 
the § 102.20 rule for subheading 3402.11 has been modified to make 
clear that a substantial transformation does not result from a change 
from mixed linear alkylbenzenes of subheading 3817.10. 


Headings 3701-3703 (Photographic film): 
Comments: 


Two comments were received concerning these rules. One of these 
comments focused primarily on the general result of operating under 
§ 102.14 (U.S. goods returned) and thus is no longer relevant in light of 
the adoption of the proposal to remove this section as discussed above. 
The other commenter claims that the § 102.20 rules should allow a 
change in tariff classification from jumbo rolls of film classified in sub- 
heading 3702.41 to the smaller sized film cartridges classified in sub- 
heading 3702.51 and subheading 3702.41 so as to be consistent with the 
substantial transformation principle. 


Customs response: 


Customs disagrees. The rules for these goods require a change to 
headings 3701 though 3703 from headings outside that group. It has 
been a longstanding position of Customs that cutting to length and 
width does not result in a substantial transformation of the article sub- 
jected to such processing. Customs specifically addressed this issue in 
connection with the production of photographic film cartridges in HQ 
732842 dated February 23, 1990. In HQ 732842, the foreign material 
consisted of sheets of photographic film in rolls measuring 58 inches 
wide and 9,500 feet long, which were subjected to processes consisting 
of applying a non-photosensitive emulsion coating, cutting the bulk 
photographic film to length and width, inserting them into cassettes, 
and then placing the cassettes into plastic sealed containers and cartons 
for retail sale. The imported film base in HQ 732842 already had been 
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“sensitized”, i.e., it already had been subjected to an application of pho- 
tosensitive emulsion. [This is the process which, in ORR 217-69 dated 
March 28, 1969, Customs had ruled resulted in a substantial trans- 
formation of the film base into photographic film, a new article with 
new physical characteristics (light sensitivity and ability to form an 
image from which a positive can be made) and new uses different from 
the base from which it was made.] Thus, Customs concluded in HQ 
732842 that the processes to which the already-sensitized photographic 
film was further subjected (e.g., cutting to length and width, inserting 
into cartridges, and packaging) did not result in a new and different 
article with new name, character and use. 

Customs believes that the positions expressed in the above rulings 
properly interpreted the substantial transformation standard, and the 
§ 102.20 rules for these goods are entirely consistent with these rulings. 
The rules allow a change from headings 3701 through heading 3703 
from headings outside the group. This would allow changes from the 
unsensitized film base (plastic or paper provisions outside of Chapter 
37), consistent with ORR Ruling 217-69. Moreover, the rules do not 
allow a change from one size of sensitized film to another when the dif- 
ference in sizes is in terms of length and width. 


Subheadings 3808.10 and 3808.20-3808.90 (Pesticides, herbicides and 
fungicides): 


Comments: 


Three comments were received. These commenters object to the pro- 
posed tariff shift rules for subheadings 3808.10 and 3808.20-3808.90 
that do not allow a change in origin for bulk insecticides, fungicides, 
herbicides, rodenticides or pesticides of Chapter 28 or 29 that are con- 
verted to Chapter 38 products. One commenter agrees that if the con- 
version only represents mere dilution, there is no change in origin; 
however, it is suggested that § 102.17 of the interim regulations disqual- 
ifies operations involving the mere dilution with water or another sub- 
stance. Rather, it is stated that some conversion processes are more 
than “mere dilution”, such as where an active ingredient is converted to 
a finished product by formulation and granulation. During formula- 
tion, the ingredient is blended with selected inert ingredients and 
milled. Although the inert ingredients do not chemically react with the 
active ingredient, it is stated that they do provide a specific functional- 
ity as dispersants, wetting agents, defoamers, buffers, binder, diluents, 
etc. Following the formation process, the material undergoes granula- 
tion which is an agglomeration process designed to produce product 
granules of specified size and characteristics. 

One commenter asserts that Customs ignores sophisticated 
manufacturing procedures such as the conversion of bulk Flumetron 
into the finished products “Cotoran 4’ and Cotoran DF”. “Cotoran 4L’ 
is manufactured by grinding Flumetron and dispersing the ground 
product in liquid. “Cotoran DF” is a dry herbicide produced by blending 
Flumetron with inert materials (form of dilution) which is then granu- 
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lated into the finished product. Another commenter suggests that ori- 
gin should be conferred by processes such as chemical transformation, 
physical processing that would place an herbicide into a substrate or 
medium, and physical processing which modifies a quality. 


Customs response: 


Customs disagrees. These rules are consistent with Customs’ prac- 
tice and interpretation of the substantial transformation principle. In 
HQ 555064 dated March 29, 1990, Customs determined that the for- 
mulation of propanil—4, a herbicide for rice, from technical propanil did 
not constitute a substantial transformation for purposes of the Carib- 
bean Basin Economic Recovery Act. This decision was based on T.D. 
78-168, 12 Cust. Bull. 353 (1978), which held that the formulation of 
the herbicide diuron wettable powder by mixing technical diuron with 
various agents was not a substantial transformation for purposes of the 
Generalized System of Preferences. These findings are also consistent 
with National Juice Products Association v. United States, supra, where 
the court found that imported manufacturing orange juice concentrate 
was the very essence of frozen concentrated orange juice and reconsti- 
tuted orange juice. The court noted that the addition of water, orange 
essence and oils to the concentrate, while making it suitable for retail 
sale, did not change the fundamental character of the imported product 
and, therefore, was not a substantial transformation. 

While Customs does not dispute the importance to the end user of 
placing herbicides, such as Flumetron, into its final dilute wettable 
form, it is the opinion of Customs that these final steps simply place the 
herbicide in an applicable form without changing its function or chemi- 
cal structure. Additionally, because the bulk product is more compact 
than the finished product, it is economically feasible to trade the bulk 
form (“Flumetron”) of the herbicide rather than the final dilute wet- 
table or liquid forms of the herbicide (“Cotoran”). It is also the opinion 
of Customs that these tail-end procedures are far less important when 
compared to the production of the bulk herbicide. The manufacture of 
the bulk herbicide is a complicated multi-step organic synthesis which 
takes place in a petrochemical facility. This process normally follows a 
significant number of years and amount of resources committed to the 
research and development of the bulk herbicide. Thus, in addition to the 
fact that the process of mixing the bulk herbicide with inert materials or 
with a wetting agent to place it in an end use form does not change the 
essential character of the herbicide, this process, when compared to the 
manufacture, research, and testing of the bulk herbicide, involves sig- 
nificantly less economic outlay. Therefore, it is the opinion of Customs 
that the processing of bulk herbicides into dilute wettable form herbi- 
cides does not substantially transform the bulk herbicides. 
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Headings 4104-4107 (Leather): 
Comment: 


One comment was received concerning the May 5, 1995, proposal to 
amend the § 102.20 interim rule for headings 4104 through 4107 to dis- 
allow achange from “wet blues” leather to “finished leather”. This com- 
menter supported the proposed amendment on the grounds that 
processing raw hides to wet blues leather is sufficient to confer origin 
and that additional processing to make wet blues into finished leather 
constitutes finishing operations which are insufficient to change the 
country of origin of the leather. 


Customs response: 


Customs agrees with the comment. For the above reasons and the 
reasons cited in the May 5, 1995, notice, the proposed rule for goods of 
heading 4104 through 4107 is reflected in § 102.20 as set forth below. 


Headings 6401-6405 (Complete footwear): 
Comment: 


The interim § 102.20 rule for the above goods provides for a change to 
headings 6401 through 6405 from any heading outside the group, 
except from formed uppers. One comment was received concerning this 
rule. This commenter noted, and expressed approval for, the fact that 
the above rule is consistent with Customs longstanding application of 
the substantial transformation principle to footwear. 


Customs response: 


Customs agrees that the § 102.20 rule for these goods is consistent 
with its interpretation of the substantial transformation principle. It 
should be noted that Customs’ practice in this area is also in direct com- 
pliance with the decision in Uniroyal, Inc. v. United States, supra, where 
the court held that footwear uppers which were “lasted” or perma- 
nently molded into the ultimate shape, form, and size of the complete 
shoe, were not substantially transformed by the attachment thereto of 
an outsole since the upper was the very “essence” of the finished shoe. 
Therefore, with the exception of footwear with uppers and soles made of 
wool felt (which are covered by new § 102.21—see the above discussion 
regarding rules of origin for textile and apparel products), the § 102.20 
rule for goods of headings 6401 through 6405 is set forth below without 
substantive change. 


Headings 7010-7018 (Glass articles): 
Comments: 


Only one comment was received in response to the May 5, 1995, pro- 
posal to amend several of the § 102.20 rules for goods of the above head- 
ings. This comment expressed support for the proposed amendment to 
the § 102.20 rules applicable to decorative crystal, which will now rec- 
ognize certain prescribed operations performed on uncut and unpol- 
ished glassware blanks as resulting in a change of origin of the glass 
blanks. 
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Customs response: 


For the reasons stated in the background discussion for the proposed 
amendments, as well as the reasons cited elsewhere in this document 
for general changes affecting these rules, and in consideration of the 
comment received, the proposed changes to the § 102.20 rules for goods 


of headings 7010 through 7018, are adopted and set forth below without 
substantive change. 


Chapter 72 Note (Cold rolled, flat rolled steel): 
Comments: 


Three comments were received in response to the July 12, 1995, pro- 
posal to amend the § 102.20 rules for Chapter 72 goods by adding a note 
that allowed cold rolled, flat rolled steel, which is produced by reduction 
of hot rolled flat rolled steel, to be treated as a good of the country in 
which the cold reduction occurred. Two commenters supported the 
note as proposed. One of these commenters stated that the proposed 
note was consistent with Customs’ longstanding position that these 
cold rolled flat rolled products are substantially transformed in the 
country where cold reduction took place. The second of these comment- 
ers noted its support for all of the Chapter 72 and 73 rules, citing its 
belief that these rules are more transparent and predictable for deter- 
mining country of origin. The third commenter supported the principle 
reflected in the proposed Chapter 72 note but also suggested that the 
scope should not be limited to flat rolled products but rather should 
include other products such as pipe that are subjected to a cold reduc- 
tion process. This commenter stated that the rationale for the Chapter 
72 note, i.e., that there is a significant reduction in the thickness of hot 
rolled, flat rolled, product which changes the crystalline structure of the 
steel products by elongating it, applies to hot extruded tubular products 
which are subjected to a cold reduction process. 


Customs response: 


Customs does not agree with the comment suggesting that the pro- 
posed note be amended to cover additional products. Customs believes 
that the cold reduction of hot rolled flat rolled steel results in a substan- 
tial transformation of the hot rolled flat rolled steel not only because 
there has been reduction in size but also because of the changes in use 
caused by this process. 

Unlike the circumstances relating to the hot extrusions (hollows) and 
wire rod, Customs finds that the hot rolled flat rolled steel product is not 
necessarily dedicated to becoming cold rolled flat rolled steel. The cold 
reduction process results in changing a product (hot rolled steel) which 
has versatile uses to one that has limited uses. For example, in HQ 
080277 dated September 21, 1987, in which Customs ruled that hot 
rolled steel coil was substantially transformed when made into cold 
rolled full hard steel coil as result of a cold reduction process, Customs 
noted the fact that each of the two products was marketable to a distinct 
consumer group and that thin gauge hot rolled coil generally could be 
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substituted for cold rolled full hard steel coil in commercial applica- 
tions. Thus, hot rolled flat rolled steel is not dedicated to become cold 
rolled flat rolled steel before it can be used for any intended purpose. For 
example, hot rolled, flat rolled steel can be used as steel planks, ship 
hulls and similar products, or it can be cold rolled into steel sheeting 
having specific uses (e.g., automobile steel). For reasons explained more 
fully below, Customs does not agree that the same rationale applies to 
wire and tube products. 


Heading 7210 (Flat rolled steel, coated, clad or plated): 
Comment: 


One comment was received regarding the § 102.20 rule for heading 
7210 (flat-rolled iron or steel of 600 mm or more, coated, clad, or plated), 
under which a change from headings 7208 through 7212 is not allowed. 
This commenter proposes that origin be conferred when flat-rolled 
steel of heading 7209 is coated, clad, or plated. 

Customs response: 


Customs disagrees. Consistent with the rationale set forth in the 
Superior Wire case discussed in the response to the next comment, it is 
the position of Customs that a substantial transformation does not 
occur through the coating, cladding or plating of flat-rolled steel. It is 
Customs’ view that the use and character of such products are predeter- 
mined by the imported steel, and that coating, cladding, and plating 
merely constitute finishing steps in the completion of the product. 


Headings 7217 and 7223 (Wire): 
Comments: 


Four comments pertain to the processing of wire rod into wire. Under 
the § 102.20 rules, a change is not allowed to heading 7217 (wire of iron 
or non-alloy steel) from headings 7213 through 7215 (bars and rods of 
iron or non-alloy steel); nor is a change allowed to heading 7223 (wire of 
stainless steel) from heading 7221 or 7222 (bars and rods of stainless 
steel). 

Each of the four commenters believes that a change should be allowed 
when wire rod is converted to wire under certain circumstances. One 
commenter believes that the rule should take into account the heat 
treatment (annealing) involved in treating stainless steel rod; another 
commenter is of the opinion that drawing and annealing the rod should 
confer origin if at least a minimum reduction of 75 percent in surface 
area occurs; and a third commenter proposes that origin be conferred 
when the conversion of wire rod to wire includes the process of galvaniz- 
ing. The fourth commenter believes that a change should be allowed to 
heading 7217 from headings 7213 through 7215 if there is either a sub- 
stantial transformation or a regional value content of not less than 50 
percent of the net cost of the good. A change would not be allowed if the 
carbon content of the wire rod is less than a certain minimum, the 
reduction in cross-sectional area is less than 75 percent, and the wire is 
not further processed by heat treatment or coating. 
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Customs response: 


In Superior Wire v. United States, 11 CIT 608, 669 FSupp. 472 (CIT 
1987), aff'd, 867 F.2d 1409 (Fed. Cir. 1989), the Court of International 
Trade held that the drawing of wire rod into wire through a multi-stage 
process did not constitute a substantial transformation of the wire rod, 
since there was no significant change in use or character of the 
imported material. The court noted that while the wire emerged stron- 
ger and more rounded after drawing the wire rod, its strength charac- 
teristic was metallurgically predetermined, and the chemical content of 
the rod and the processes used in its manufacture determined the prop- 
erties the wire would have after drawing. Thus, while the wire rod and 
wire had different names and identities in the industry, the court found 
that they were essentially different stages of the same product. 

The § 102.20 rules codify the court’s decision in Superior Wire that a 
substantial transformation does not occur when wire rod is converted 
to wire. While the record in Superior Wire does not indicate whether 
annealing also took place, Customs notes that the most significant 
operation involved in transforming wire rod to wire is the drawing pro- 
cess, which reduces the rod in cross-sectional area. It is Customs opin- 
ion, based on the rationale of Superior Wire, that heat treatment 
(annealing) and/or galvanizing (which may be performed subsequent to 
the drawing process) do not change the use or character of the wire, 
which is predetermined by the wire rod. These processes are merely fin- 
ishing steps in the processing of the wire rod to wire. With regard to the 
fourth commenter’s suggestion of the use of a value added criterion, the 
Customs responses to previous comments in this document (e.g. 


§ 102.16, § 102.20 (pharmaceuticals)) are hereby incorporated by refer- 
ence. 


Subheading 7304.41 (Pipes and tubes): 
Comments: 


Two comments were received regarding the § 102.20 rule applicable 
to seamless tubing and pipe classifiable under subheading 7304.41, 
HTSUS. The rule for these goods provides for a change to heading 7301 
through 7307 from any other heading, including another heading 
within that group. The two commenters oppose this § 102.20 rule. One 
commenter states that these products are produced by cold working 
processes performed on thick-walled hot extrusions known as hollows. 
The hollows are subjected to a cold-working process known as “pilger- 
ing” which employs matched pairs of rotating dies in conjunction witha 
mandrel to reduce the diameter and wall thickness. Drawbenches, 
another cold-working process, is also used in conjunction with pilger- 
ing equipment to produce the smallest-sized product range. Other pro- 
cesses, including degreasing, heat treating, straightening, cutting, 
deburring, and polishing, are also performed. The commenters claim 
that these processes performed on hollows to produce stainless steel 
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pipe and tube in sizes ranging from 4 inch up to 1-% inch in outside 
diameter result in a substantial transformation of the hollows. 


Customs response: 


Customs disagrees. Customs has found the decision in Superior Wire 
v. United States, supra, supportive of the conclusion that tube hollows 
cold drawn to smaller sizes are not substantially transformed. See HQ 
558825 dated February 9, 1995, and HQ 556932 dated January 14, 
1993. In HQ 556932, only a seven-step process performed on imported 
steel rod, consisting of pickling, drawing, threading, die-forming, 
threading of bolts and tapping of nuts, heat treatment, and in some 
cases, plating, collectively constituted a single substantial transforma- 
tion. Accordingly, Customs disagrees that the § 102.20 rule, which disal- 
lows a change in origin for hollows subjected to pilgering, are 
inconsistent with the court’s application of the substantial transforma- 
tion test to similar merchandise, e.g., wire rod to wire. To the extent that 
there may be rulings which indicate that similar processes resulted in a 
substantial transformation, these rulings were issued prior to the deci- 
sion in Superior Wire. 


Subheadings 8470.10-8471.91 (Calculating, ADP machines (comput- 
ers)): 


A. Comments on computers in general: 


For those § 102.20 rules for goods of Chapters 84 and 85, which gener- 
ally disallowed tariff changes resulting from a “simple assembly”, Cus- 


toms proposed revisions which clarified that only those changes from 
specifically identified tariff provisions will be disallowed when the pro- 
duction of the good resulted from a “simple assembly” as defined under 
§ 102.1(0). Only those provisions from which a change in tariff classifi- 
cation indeed can result from simple assembly are now included in the 
“simple assembly” provisos in these tariff shift rules. Thus, the pro- 
posed rules for subheadings 8470.10 through 8471.91 (which covers 
ADP machines) was proposed to be revised to read as follows: 


A change to subheading 8470.10 through 8471.91 from any sub- 
heading outside that group, except from heading 8473; or A change 
to subheading 8470.10 through 8471.91 from any subheading 
within that group or from heading 8473, provided the change is not 
the result of a simple assembly. 


Three comments were received concerning the § 102.20 rules appli- 
cable to the production of computers from foreign materials. One com- 
menter claims that, since a change in tariff classification occurs when a 
CPU chip is mounted onto a stuffed printed circuit board, a change of 
origin should also occur as a result of this operation. Another com- 
menter states its belief that in order to determine the origin of a com- 
puter not wholly obtained in a country, one must identify the country in 
which an identically classified PCA (printed circuit assembly) under- 
went a prescribed change in classification and then assign that origin to 
the entire computer. Finally, the third commenter complained that 
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under the § 102.20 rules, the assembly of a motherboard (single board 
computer) into a housing would not represent the requisite change in 
tariff classification under the rules. 


Customs response: 


Customs disagrees with the above comments. As noted above, many 
of the tariff changes are precluded because of a “simple assembly” of the 
finished good. Section 102.1(0) defines this term as “the fitting together 
of five or fewer parts all of which are foreign (excluding fasteners such 
as screws, bolts, etc.) by bolting, gluing, soldering, sewing or by other 
means without more than minor processing.” 

With respect to the comment regarding the mounting of a CPU chip 
onto an otherwise stuffed printed circuit board, Customs has ruled that 
the simple mounting of a CPU chip (classifiable in heading 8542, 
HTSUS) onto a stuffed printed circuit board (classifiable in heading 
8473, HTSUS), which results in a good (a “motherboard”) classified in 
subheading 8470.10 through 8471.91, is not a complex and meaningful 
operation which should confer origin. See, HQ 734518 dated June 28, 
1993, wherein Customs ruled that the mounting of a CPU chip onto the 
motherboard was a simple operation which did not constitute a sub- 
stantial transformation. Therefore, if both the CPU chip and the stuffed 
printed circuit board are of foreign origin, pursuant to § 102.1(0), the 
operation of mounting the CPU chip onto the board is a simple assem- 
bly and the result reached under the § 102.20 rule is consistent with the 
Customs position set forth in the cited ruling. 

However, if either the CPU chip or the stuffed printed circuit board is 
of domestic origin, the operation would not be considered a simple 
assembly under § 102.1(0) and, therefore, the motherboard would meet 
the tariff shift rule and a change of origin would occur. In addition, even 
if there is a “simple assembly” and the tariff shift rule is not met, by 
operation of the § 102.11 hierarchy, it must be determined under 
§ 102.11(b) whether one of these parts imparts the essential character 
to the finished motherboard. If, as a result of the consideration of rele- 
vant factors set forth in § 102.18(b), it is determined that one of these 
parts imparts the essential character to the good, the origin of that part 
is the origin of the good. If neither of these parts imparts the essential 
character to the good, then pursuant to § 102.11(d) the origin of the 
good would be the country of origin of both parts if they are products of 
the same country, or the country in which the motherboard was finally 
assembled if these parts have different countries of origin. 

Contrary to the general tenor of the comments, Customs believes 
that, as compared to Customs current practice and rulings under which 
these goods may have multiple countries of origin in many instances, 
the Part 102 rules for computers are fairly liberal and easily imple- 
mented. Essentially, any change in tariff classification at the subhead- 
ing (six-digit) level results in a change of origin, unless the change is 
from heading 8473 (parts for computers) or unless the change is from 
another subheading within the same group covered by the rule, in 
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which case the change in tariff classification still could be allowed so 
long as the change did not result from a “simple assembly” of the fin- 
ished good. 

With respect to the issue of the motherboard, Customs has consis- 
tently held that a completed motherboard imparts the essential charac- 
ter to acomputer and is therefore classified in the same provision as the 
computer. The term, “motherboard” generally refers to a single board 
computer generally missing only the housing, fan, and power supply. 
Therefore, Customs would not consider that there has been a substan- 
tial transformation, i.e., a change in name, character or use as a result of 
incorporating a motherboard into a housing. Therefore, since the 
motherboard is not classified under heading 8473 or outside the sub- 
heading covering the computer to which it relates, but instead is classi- 
fied as the computer itself, any foreign motherboard will not meet the 
§ 102.20 rule, even if the finished computer did not result from a “sim- 
ple assembly”. Customs believes this interpretation is entirely consis- 
tent with Customs’ longstanding position that the motherboard, when 
assembled into a housing to make the finished computer, does not 
undergo a substantial transformation. See HQ 734093 dated August 8, 
1991, where Customs ruled for country of origin marking purposes that 
the final assembly of motherboards (i.e., boards that already included 
the CPU chips) with other components consisting primarily of connec- 
tors did not result in a substantial transformation of the motherboard. 


B. Comment on subheading 8470.50 (Point-of-sale terminals): 


One comment was received concerning the specific rule applicable to 
point-of-sale terminals which are classifiable in subheading 8470.50, 
HTSUS. This commenter states that these goods rarely consist of more 
than five parts (a logic unit, a keyboard, a printer unit, a display stand 
and a cash drawer) and thus expresses concern about the difficulty in 
meeting the § 102.20 rule. 


Customs response: 


Customs disagrees with this comment, which was not supported by 
specific facts. Customs believes it is unlikely that the assembly of a 
point-of-sale terminal would include five or fewer parts. For instance, if 
the assembler adds a power cord or power supply to the unit as 
described by the commenter, and all of these parts were assembled in 
one country, there would have been an assembly of more than five parts. 


C. Comment on processor units of subheadings 8471.20 and 8471.91: 


One comment was received concerning the application of the 
§ 102.20 rule for goods of the above subheading. This commenter 
expressed concern that the incorporation of a hard disk drive and a 
floppy disk drive of subheading 8471.93, or a display unit of subheading 
8471.92, into processor units of subheadings 8471.20 and 8471.91 


would not be an acceptable change in tariff classification under 
§ 102.20. 
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Customs response: 


Customs disagrees. One of the § 102.20 rules for processor units of 
subheadings 8471.29 and 8471.91 expressly allows a change in tariff 
classification from hard or floppy disk drives of subheading 8471.93 to 
display units of subheading 8471.92, since these latter subheadings are 
outside the group to which the tariff shift rule applies (that is, subhead- 
ings 8470.10 through 8471.91). Therefore, incorporating disk drives 
and display units into ADP processor units would result in a tariff shift, 
thereby conferring origin. This tariff shift rule is consistent with Cus- 
toms’ current position. See HQ 735608 dated April 21, 1995, wherein 
Customs held that foreign components, consisting of case assemblies, 
partially completed motherboards (i.e., without the CPU and, in some 
cases, BIOS), hard disk drives and slot boards, which were further pro- 
cessed and assembled into desktop computers in the United States were 
substantially transformed as a result of the U.S. operations. 


Subheadings 8471.92-8472.90 (Other machines for transcribing or pro- 
cessing coded data or other office machines): 
A. Comment on subheading 8471.92 (Printers): 
The § 102.20 rules for goods of subheadings 8471.92 through 8472.90 


were proposed to be revised in the May 5, 1995, notice of proposed rule- 
making to read as follows: 


A change to subheading 8471.92 through 8472.90 from any sub- 
heading outside that group, except heading 8473; or A change to 


subheading 8471.92 through 8472.90 from ed subheading within 


that group or from heading 8473, provided t 
result of a simple assembly. 


One comment was received on the § 102.20 rules as they relate to 
printers. This commenter claims that a substantial transformation 
occurs in the country where any one of the media transport, control or 
print mechanisms are combined with the others, and with other parts, 
to make a functional printer. The concerns expressed by this com- 
menter are linked to the fact that as a result of the application of GRI 
2(a), the tariff classification for printers, subheading 8471.92, includes 
unassembled printers as well as printers missing one of the components 
(i.e., media transport, control or print mechanisms). Thus, if the com- 
ponents at issue are classified in the same provision as the finished 
printer as a result of GRI 2(a), the § 102.20 rule, which requires a 
change to the subheading from another subheading outside the group, 
or a subheading change within the described group if the change did not 
result from a simple assembly, will not be met. 


Customs response: 


Customs believes that the result described by this commenter prop- 
erly reflects the application of the substantial transformation princi- 
ple. With the exception of the rule for television receivers (subheadings 
8528.10 through 8528.20) and video display units (computer monitors) 
of subheading 8471.92) discussed later in this document, Customs 


e change is not the 
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believes that even when there are two or more materials that are classi- 
fied in a provision from which a change in tariff classification is not 
allowed under the § 102.20 rule, if one material (e.g., a printer subas- 
sembly) is classified in the same HTSUS provision as the finished good, 
such material invariably will constitute pursuant to § 102.11(b) the 
“single material” that “imparts the essential character” to the good, 
and the origin of that material will be the origin of the finished good. 

On the other hand, if the printer is imported completely unas- 
sembled, but the § 102.20 rule will not have been met because of the 
classification of the unassembled printer as the finished good, country 
of origin may not be able to be determined under § 102.11(b) ifno single 
one of the unassembled components, alone, imparts the essential char- 
acter to the printer. In such instance, if there are more than five parts, 
or if some of the parts are of domestic origin, pursuant to § 102.11(d), 
the country of origin of the printer could be the country of assembly. 
This possibility further supports the opinion of Customs that the 
§ 102.20 rules, coupled with the operation of the § 102.11 hierarchy, do 
not depart from Customs’ current application of the substantial trans- 
formation principle. 


B. Comments on subheading 8471.93 (Storage devices): 


The § 102.20 rule for these goods is the same rule applicable to the 
printers discussed in the previous comment analysis. The tariff classifi- 
cation for ADP storage units will include units without read-write units 
assembled therein and read-write units separately entered. Similar to 
the printer components discussed above, these components are classi- 
fied pursuant to GRI 2(a) as unassembled or incomplete storage units 
because they have the essential character of the finished good. There- 
fore, like the printers components, these units do not meet the § 102.20 
tariff shift rule for storage devices. Two comments were received con- 
cerning the § 102.20 rule for these goods. Both commenters expressed 
concern that the assembly of a storage unit into a rack containing other 
storage units would not be considered a substantial transformation and 
that when multiple storage units are rack mounted (storage array), 
they would retain their original country of origin. 


Customs response: 


The response to the comment concerning printers is hereby incorpo- 
rated by reference since the analysis set forth therein is equally applica- 
ble to the storage units described by these commenters. However, 
Customs agrees with the present commenter’s observation that, in this 
case, if the § 102.20 rule is not met, the country of origin will be the 
country or countries of origin of the storage units. The storage unit(s), 
regardless of their number, will be considered as the “single material 
that imparts the essential character” to the good, and pursuant to 
§ 102.11(b), the country or countries of origin of the storage units will 
be the country or countries of origin of the rack mounted storage units. 
Customs believes this outcome is entirely consistent with that reached 
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under the current application of the substantial transformation princi- 
ple. 


C. Comment on subheading 8471.93 (Control/adapter units): 


One comment was received with respect to the § 102.20 rule for these 
goods. This commenter states that if control or adapter units were to be 
assembled in the United States, they could be comprised of other ADP 
units (disk drives and power supplies) which would not undergo a tariff 
shift. 


Customs response: 


Customs disagrees with this observation and believes that the rule in 
question appropriately reflects the substantial transformation princi- 
ple. The disk drive and the power supply do not impart the essential 
character to the finished control or adapter unit. In fact, a control or 
adapter unit that is imported without the disk drive and power supply 
would be classifiable as an unfinished control or adapter unit as a result 
of the application of GRI 2(a). Thus, the fact that there will be no change 
in tariff classification is consistent with the view of Customs that the 
subsequent assembly of these units with the disk drive and power sup- 
ply does not substantially transform the imported units. See the above 
comment analysis regarding printers. Contrary to the commenter’s 
claim, this result does not represent a departure from current practice, 
and there are no rulings to support the commenter’s position. 


Heading 8473 (Parts and accessories of machines of headings 
8469-8472): 


Comments: 


The § 102.20 rule for goods of heading 8473 proposed in the May 5, 
1995, notice of proposed rulemaking provides for a tariff shift to head- 
ing 8473 “from any other heading, except when the change is from 
heading 8414, 8501, 8504, 8534, 8541, or 8542 as a result of a simple 
assembly.” Three comments were received concerning this proposed 
rule. One commenter stated its view that the process of fabricating key 
components should not be a necessary condition for a final product to 
obtain origin status. Another commenter claims that any change from 
heading 8414, 8501, 8504, 8534, 8541, or 8542 to heading 8473 should 
be considered a substantial transformation. This commenter cites 
example 3 in 19 CFR 10.14(b) in which a complex and meaningful pro- 
duction process of a circuit board is described. Finally, the third com- 
menter seeks to have the rule further revised to allow the programming 
of goods of heading 8473 to result in a change of origin. As support for 
this position, this commentor cites HQ 733085 dated July 13, 1990, as 
clarified and affirmed by HQ 558868 dated February 23, 1995, wherein 
Customs held that the U.S. programming of random access memory 


(“RAM”) chips in access security cards constituted a substantial trans- 
formation of the imported card. 








Customs response: 


Customs strongly disagrees with the comments advocating that the 
§ 102.20 rule should allow simple assemblies of key components to con- 
fer origin. It has been long established as a principle, by both Customs 
and the courts, that key components can impart the essential character 
to the good and consequently will not be substantially transformed by 
subsequent processing and assembly operations. See Uniroyal, Inc. v. 
United States, supra. The operations described in the example cited in 
19 C.FR. 10.14(b) clearly do not constitute a “simple assembly” and 
therefore would meet the criteria set forth in the proposed § 102.20 
rule. Thus, the proposed rule is consistent with the example cited by the 
commenter. On the other hand, since a good of heading 8473 can be 
created by the mere joining of two items, Customs believes the § 102.20 
rule properly disallows changes from key components of goods classi- 
fied under heading 8473 when the change in tariff classification results 
from a “simple assembly”. This result is consistent with the position of 
Customs and the courts that not all assembly and testing operations 
result in a substantial transformation of the articles subjected to these 
operations. 

Customs also does not agree with the comment that the program- 
ming of goods classifiable in heading 8473 should be allowed to result in 
a change in origin such as is allowed for goods classified in headings 
8541 and 8542. Articles that are classified in heading 8473 consist of a 
combination of goods that are more than a single integrated circuit of 
headings 8541 and 8542 and are already identifiable as computer parts 
and accessories. In order for a good to be classifiable as a computer part 
or accessory of heading 8473, it usually consists of a significant number 
of different types of electronic components. As such, they have a sub- 
stantial identity as computer parts and accessories which is distinct 
from any individual integrated circuits of which they may be composed. 
Therefore, any programming of the individual chips resident on a 
printed circuit board that already has the identity of a heading 8473 
ADP part or accessory in no way changes the name, character or use of 
that computer part or accessory. On the other hand, articles classified in 
headings 8541 and 8542 are utilized in any number of different goods 
which are classified in numerous other provisions. Customs recently 
ruled in HQ 958314, issued November 29, 1995, that the good which 
was the subject of HQ 733085 and HQ 558868 cited by the third com- 
menter is classifiable, both before and after the programming, in head- 
ing 8542. The programming of goods of headings 8541 and 8542 
changes their essential character since the programming dedicates the 
chips to certain applications and the § 102.20 rule for these goods 
expressly codifies this position. Customs believes its views are consis- 
tent with the court’s decision in Data General Corporation v. United 
States, 4 CIT 182 (1982). Therefore, the May 5, 1995, proposed revision 
of the § 102.20 rule for these goods of heading 8473 should be adopted. 
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Subheadings 8482. 10-8482.80 (Bearings): 
Comments: 


The § 102.20 rule set forth in the May 5, 1995, notice of proposed rule- 
making for subheadings 8482.10 through 8482.80 provides as follows: 
A change to subheading 8482.10 through 8482.80 from any other 
heading; or 
A change to subheading 8482.10 through 8482.80 from any other 
subheading, including another subheading within that group, 
except from inner or outer races or rings of subheading 8482.99. 


One comment was received on the proposed rule. This commentor 
claims that the processes of grinding, polishing and heat treating of 
rings and races should confer origin. 


Customs response: 


Customs disagrees. It remains the position of Customs that these 
types of operations are merely finishing operations which do not confer 
origin. None of these operations changes the essential character of the 
article which is processed. The name, character and use of the article 
remain the same after these operations are performed. See National 
Hand Tool Corp. v. United States, supra, wherein the court held that 
operations such as grinding, polishing and heat treating are merely fin- 
ishing operations which do not constitute a substantial transforma- 
tion. Therefore, the revision of the § 102.20 rule for these goods should 
be adopted as proposed. 


Subheading 8518.21-8518.22 (Loudspeakers): 
Comment: 


One commenter alleges that the § 102.20 rule for subheadings 
8518.21 and 8518.22, which requires a change from any other heading, 
is inconsistent with the substantial transformation test. This com- 
menter states that consumer speakers mounted in an enclosure, classi- 
fiable under either subheading 8518.21 or subheading 8518.22, can 
consist of a tweeter, a mid-range, a woofer, or any combination of the 
these three loudspeakers, while the speaker drive units (7.e., loudspeak- 
ers), which are not mounted in an enclosure and which are used to 
manufacture complete speaker systems, are not consumer products 
and are classifiable under subheading 8518.29, HTSUS. Therefore, it is 
claimed that the § 102.20 rule is contrary to the substantial trans- 
formation test in that it does not consider the intricacies of the cross- 
over network, the circuitry usually necessary to deliver each band of 
signals to the correct loudspeaker when a speaker system contains a 
tweeter, a mid-range, and a woofer. 


Customs response: 
Customs disagrees. In HQ 556699 dated December 28, 1992, Customs 
held that the manufacture of completed speakers consisting of a woofer, 


tweeter, midrange cone drivers, crossover networks, and particle board 
from which the speaker housing was constructed were considered 
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“products of” Mexico for purposes of the GSP. but only the cost or value 
of the particle board could be included in the 35 percent value-content 
calculation. In that ruling Customs also found that the enclosure of a 
stereo chassis (radio receiver, dual cassette deck) with a housing, and 
with the addition of speakers, did not serve to change the identity of the 
stereo chassis and did not transform the stereo chassis into a new and 
different article of commerce because the stereo chassis was the essence 
of the stereo system. 

The interim § 102.20 rule for these goods provides for a change in 
heading. In HQ 559139 dated August 31, 1995, Customs considered the 
country of origin of a loudspeaker system classifiable under subheading 
8518.22, HTSUS, containing a woofer, a tweeter, and a crossover net- 
work under the interim Part 102 regulations. Applying the hierarchy 
set forth in § 102.11, Customs determined that since the woofer and 
tweeter installed into the loudspeaker system were classifiable under 
the same heading, namely heading 8518, HTSUS, the § 102.20 rule was 
not met and § 102.11(b) was then applicable. Since both the woofer and 
the tweeter were equally important in producing the sound frequencies 
of the system, neither component imparted the essential character to 
the loudspeaker system for purposes of determining its country of ori- 
gin under § 102.11(b). Thus, the country of origin of the loudspeaker 
system was finally determined, pursuant to § 102.11(d), to be the last 
country in which the loudspeaker system underwent production, other 
than by simple assembly or minor processing, which is consistent with 
the determination in HQ 556699. 

In HQ 559139 Customs also determined, under the interim Part 102 
rules, the country of origin of loudspeaker systems containing only a 
woofer. Pursuant to § 102.11(b) of the interim regulations, the country 
of origin was determined to be the country of origin of the woofer and 
not the country where the loudspeaker system was manufactured. 
While Customs has not issued a ruling regarding the origin of a loud- 
speaker containing only one speaker drive unit outside of the context of 
the interim Part 102 rules, it is the position of Customs that the cited 
ruling under the interim Part 102 rules reflects a proper application of 
the substantial transformation test. Just as the stereo chassis in HQ 
556699 was considered the very essence of the stereo system, the woofer 
in HQ 559139 was the single material imparting the essential character 
of the loudspeaker and no crossover network was required to produce 
the desired sound. Therefore, it is the opinion of Customs that the Part 
102 rules codify the Customs interpretation of the substantial trans- 
formation principle with respect to loudspeakers classifiable in sub- 
headings 8518.21 and 8518.22, HTSUS. 
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Subheadings 8528.10-8528.20 (Televisions) and subheading 8471.92 
(Display units): 


A. Comments on television receivers: 


The May 5, 1995, notice of proposed rulemaking proposed to amend 
the § 102.20 rule for the above goods to read as follows: 


A change to subheading 8528.10 through 8528.20 from any other 
subheading, including another subheading within that group, 
except from subheading 8540.11 through 8540.12. 


Two comments were received in response to the above proposed text. 
The commenters state that the drafters of the HTSUS clearly recog- 
nized the overwhelming importance of the television chassis to the 
functioning of a television by creating 8-digit breakouts for incomplete 
or unfinished television receivers (subheadings 8528.10.04 and 
8528.10.08). These subheadings cover, inter alia, “assemblies for televi- 
sion receivers consisting of all the parts specified in additional U.S. Note 
10.to this chapter plus a power supply” (which collectively are known in 
the industry as “chassis”) which thus fall under the same 6-digit sub- 
heading (8528.10) as the television receiver itself. The commenters fur- 
ther state that by creating these subheadings under the 6-digit 
subheading for television receivers, the HTSUS drafters recognized 
that the function of the chassis is so important that it must be classified 
as an incomplete or unfinished television receiver (and not merely as a 
part thereof). [In the background discussion of the May 5, 1995, pro- 


posed amendment, Customs stated that “the television tube may deter- 
mine origin for some television sets.” ] The commenters state that since 
the chassis is considered to be an incomplete or unfinished television 
receiver, without the picture tube, it would be inconsistent for Customs 
to conclude that the picture tube constitutes the single material impart- 
ing the essential character to the television receiver. 


Customs response: 


After careful consideration of the comments, it is Customs’ view that, 
for purposes of determining the country of origin of a finished television 
receiver, neither the picture tube nor the television chassis indepen- 
dently imparts the essential character to the television receiver. Cus- 
toms previously has recognized the substantial transformation of both 
a foreign chassis and a foreign tube when assembled with other compo- 
nents to make a finished television receiver. In HQ 711967 dated March 
17, 1980, Customs found that U.S.-origin picture tubes, cabinets, and 
wiring were substantially transformed in Mexico when they were 
assembled in Mexico with Korean origin printed circuit boards, power 
transformers, yokes and tuners, since the operations performed in Mex- 
ico resulted in the foreign components becoming integral parts of anew 
article (the television receiver). On the other hand, in HQ 732170 dated 
January 5, 1990, Customs ruled that the assembly in the United States 
of a foreign chassis with a U.S. picture tube assembly and remote con- 
trol unit resulted in a substantial transformation of the imported chas- 








U.S. CUSTOMS SERVICE 53 


sis and other components. As the above rulings illustrate, Customs has 
considered both the chassis and the tube assembly as integral parts of a 
finished television receiver. In neither case did a foreign chassis or a for- 
eign tube determine the country of origin of the completely assembled 
television receiver. It is for the purpose of maintaining this result that 
the § 102.20 rule will not be satisfied whenever either the tube or the 
chassis is of foreign origin. As illustrated below, however, Customs 
believes that a proper application of the § 102.11 hierarchy will yield a 
result that is entirely consistent with the results reached in the above 
cited Customs rulings. 

In applying the proposed § 102.20 rule for television receivers, Cus- 
toms finds that neither the chassis nor the picture tube undergoes the 
requisite tariff shift. Therefore, it is necessary to proceed to § 102.11(b) 
to see if origin of the television receiver can be determined under that 
provision. Section 102.11(b) states that where the country of origin can- 
not be determined under paragraph (a), the country of origin of the 
good is the country or countries of origin of the “single material” that 
imparts the essential character to the good. Customs does not agree 
with the commenters’ suggestion that the fact that the chassis is classi- 
fied in the same 6-digit HTSUS subheading as the television receiver 
should dictate the conclusion that the chassis is the “single material” 
that imparts the essential character to the television. Based upon con- 
sideration of the factors cited in § 102.18(b), Customs would conclude 
that for purposes of determining the country of origin of a television 
under § 102.11(b), neither the picture tube assembly nor the television 
chassis independently imparts the essential character to this good. 

Section 102.11(c) also will not be applicable since the completed tele- 
vision receiver is not classified under the HTSUS as a “set”, “mixture”, 
or “composite good”. Thus, the country of origin of the television 
receiver must be determined under § 102.11(d)(1). Under § 102.11(d), 
unless the finished television receiver is produced as a result of a “sim- 
ple assembly” (as defined in § 102.1(0)) of the tube assembly, chassis, 
and cabinet which are all goods of the same country, the country of ori- 
gin of the finished television receiver will be the country in which it is 
finally assembled. 


B. Comments on video display units (computer monitors) of subheading 
8471.92: 

One comment was received concerning the proposed § 102.20 rules 
for display units classified in subheading 8571.92 (the text of the pro- 
posed rules is set forth in the above discussion of printers of subheading 
8471.93). This commenter expressed concern that if a power supply and 
a cathode ray tube (CRT) are of foreign origin but all other components 
are domestic, the § 102.20 rule will not be satisfied. 
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Customs response: 


If the CRT is imported separately it will be classified in heading 8540 
and thus the proposed § 102.20 rule for display units will be met under 
the facts described by the commenter. Therefore, Customs assumes that 
this commenter’s primary concern stems from the fact that a CRT- 
deflection yoke subassembly is classified in subheading 8471.92 as an 
unfinished display unit, and the subsequent combining of this subas- 
sembly with another part, such as a power supply, will not meet the req- 
uisite change in tariff classification rule. 

Inasmuch as Customs traditionally has treated televisions and com- 
puter monitors as comparable articles for purposes of rulings regarding 
substantial transformation of televisions, such rulings are equally rele- 
vant for resolving substantial transformation issues for computer mon- 
itors; accordingly, the above comment response regarding television 
receivers is relevant to the § 102.20 rules for display units. In HQ 
734966 dated October 18, 1993, Customs noted prior rulings on the sub- 
stantial transformation of television tubes and chassis and ruled that 
the assembly in the United States of a foreign integral tube component 
(CRT and mounted yoke), printed circuit board, video board, cabinet 
backs and fronts, cables along with U.S. electrical connectors, wires, 
etc., to create the finished video display terminals resulted in a substan- 
tial transformation of the foreign components. 

Consistent with the view expressed above with regard to television 
chassis which are classified in the same provision as the finished televi- 
sion receivers, Customs concludes that the fact that the CRT-yoke sub- 
assembly is classified in the same provision as the finished display unit 
does not dictate the conclusion that this component, alone, imparts the 
essential character to the video display unit for origin purposes. The 
integral role played by parts (for example, a subassembly consisting of 
the printed circuit board, video board, cabinet backs and fronts, electri- 
cal connectors, etc.) classified in heading 8473 (a provision excluded 
under the specific tariff shift rule) in the function of a video display unit 
is well established. Thus, in cases involving facts similar to those pres- 
ented in HQ 734966, origin will not be determined on the basis of the 
CRT-yoke subassembly under § 102.11(b), and since such facts would 
not involve a “simple assembly” as defined in § 102.1(0), Customs 
believes the same origin result that was reached in HQ 734966 can be 
reached under § 102.11(d). 


Heading 9001 (Spectacle lenses, optical elements): 
Comment: 


One comment was received regarding the § 102.20 rules applicable to 
spectacle lens and other optical elements made from lens blanks of 
Chapter 70. The relevant § 102.20 rules provide as follows: 


A change to subheading 9001.40 through 9001.90 from any other 
subheading, including another subheading within that group, 
except from lens blanks of heading 7014 or subheading 7015.10. 
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A change to subheading 9002.11 through 9002.90 from any other 
subheading, including another subheading within that group, 
except from subheading 9001.90 or lens blanks of heading 7014. 


This commenter claims that since grinding and polishing lens blanks 
(which are classified in heading 7014) to produce unmounted lenses 
(which are classified in heading 9001) results in a change in tariff classi- 
fication, it should be recognized as a substantial transformation under 
the § 102.20 rules for unmounted lenses. 


Customs response: 


Customs disagrees. As Customs has stated consistently in connection 
with the proposed uniform origin rule concept, the Part 102 rules are 
intended to codify the interpretation of the substantial transformation 
principle by Customs and the courts, rather than to create a new stan- 
dard for determining origin. As has been recognized by the courts, the 
fact that certain operations may or may not result in a change in tariff 
classification is not always dispositive of the issue of substantial trans- 
formation. See Superior Wire v. United States, supra. Thus, Customs 
has endeavored to develop a hierarchy for determining country of ori- 
gin which allows certain tariff classification changes to result in origin 
changes, while disallowing others which yield results that are inconsis- 
tent with the substantial transformation principle as interpreted by 
Customs and the courts. 

With regard to the issue raised by this commenter, in HQ 555923 
dated June 17, 1991, Customs ruled that the further grinding and pol- 
ishing of lens blanks into finished lenses did not result in a “double sub- 
stantial transformation” of the raw materials, which consisted of 
cylindrical rods of base metals, specialty glasses, and sheets or rods of 
dielectrics, for purposes of the value-content requirement under the 
Generalized System of Preferences. This ruling was affirmed upon 
reconsideration in HQ 556360 dated July 7, 1992, where Customs ruled 
that the raw materials used to make the lens blanks did not undergo a 
second substantial transformation as a result of the further operations 
to make polished lenses. [Of note is the fact that Customs has applied, 
consistent with the court cases in this area, a more liberal application of 
the substantial transformation standard for purposes of the second 
substantial transformation required to receive duty preferences.] In a 
more recent internal advice opinion relating to an investigation, Cus- 
toms again took the position that the processing of foreign lens blanks 
into polished unmounted lenses did not result in a substantial trans- 
formation of the lens blanks since, once the lens blanks were formed 
into the configuration of the lens, they had a predetermined character 
and use as a lens and could not be used thereafter for other purposes. 
Customs believes that the application of the substantial transforma- 
tion principle in the above cases is supported by the court decisions in 
Superior Wire v. Unites States, supra, and National Hand Tool Corp. v. 
United States, supra. Thus, the § 102.20 rules for these heading 9001 
goods properly disallows the change in tariff classification from lens 
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blanks. As a result of the operation of the § 102.11 hierarchy, the coun- 
try of origin of unmounted lenses of heading 9001 made from foreign 
lens blanks of heading 7014 or subheading 7015.90 will be determined 
to be the country of origin of the lens blank pursuant to § 102.11(b). 


Subheadings 9003.11-9003.19 (Eyeglass frames): 
Comment: 


One comment was received concerning the § 102.20 rules for the 
above goods. The rules pertaining to subheadings 9003.11 through 
9003.10 provide as follows: 


A change to subheading 9003.11 through 9003.19 from any other 
heading; or 

A change to subheading 9003.11 through 9003.19 from any other 
subheading, including another subheading within that group, 
except from subheading 9003.90, unless the temples or fronts are 
domestically produced. 


The commenter claims that the above rules are inconsistent with the 
country of origin rules presently applied by Customs. The commenter 
states that under Customs’ current practice, it has consistently and uni- 
formly been recognized that unfinished and unusable eyeglass temples 
and fronts manufactured in Country A, which are exported to Country 
B for further processing and finishing operations, are subjected to a 
substantial transformation and thus qualify as products of Country B 
for country of origin marking purposes. 


Customs response: 


Customs recognizes that its position on substantial transformation 
of eyeglass frames has not been consistent over the years. In HQ 709266 
dated July 11, 1978 Customs ruled that the assembly of eyeglass frames 
did not constitute a substantial transformation. In C.S.D. 80-43, dated 
July 17, 1979, however, Customs ruled that eyeglass fronts and temples 
that were subjected to further processing and assembly were substan- 
tially transformed. In HQ 728504 dated October 15, 1985, Customs 
again reverted to the conclusion that the assembly of imported eyeglass 
fronts and temples did not result in a substantial transformation of 
those parts. The latter position was again taken in HQ 734663 dated 
September 4, 1992, wherein Customs ruled that fronts and temples, 
which were imported into the United States in partially finished condi- 
tions from various suppliers worldwide and which were colored and 
assembled together in the United States along with other minor parts, 
were not substantially transformed in the United States. Subsequently, 
in HQ 734771 dated December 17, 1992, Customs ruled that fronts and 
temples, which were further machined, trimmed, assembled and pol- 
ished, were substantially transformed. 

Contrary to the commenter’s claim, Customs has not recognized all 
finishing and assembly of fronts and temples into eyeglass frames as 
resulting in a substantial transformation of those parts. The above rul- 
ings, however, illustrate why both Customs and the trade community 
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need more transparency and predictability in origin determinations. 
Customs believes that the proposed § 102.20 rules for eyeglass frames 
and the remaining rules in the § 102.11 hierarchy achieve this goal, 
while remaining faithful to the substantial transformation principle. 
The tariff shift rules in question still allow a change from fronts and 
temples to finished frames, provided that either the temples or fronts 
are domestic materials, i.e., they are goods of the country of assembly. In 
the absence of such a limitation, a change of origin could result from the 
simple combining of two foreign parts (fronts and temples), a result 
which neither Customs nor the courts have allowed under the applica- 
tion of the substantial transformation principle. 

If the country of origin is not determined under § 102.11(a)(3) (that 
is, by meeting the criteria in the § 102.20 rules), § 102.11(b) of the hier- 
archy would next apply. However, since both the fronts and temples are 
important components of eyeglass frames, it would be difficult to con- 
clude that either the fronts or the temples, alone, impart the essential 
character to the finished frames. Thus, it would be highly unlikely that 
country of origin could be determined pursuant to § 102.11(b). Accord- 
ingly, the country of origin of the eyeglass frame most probably would 
have to be determined under § 102.11(d). If the good was not produced 
as a result of a “simple assembly” (as defined in § 102.1(0)) of fronts and 
temples from the same country, the country in which the eyeglass 
frames were assembled would be the country of origin under 
§ 102.20(d). If there was a “simple assembly” of fronts and temples of 
the same country of origin, then the country of origin of those parts 
would be the country of origin of the eyeglass frames under § 102.11(d). 
Customs believes the foregoing demonstrates that the application of the 
§ 102.11 hierarchy will result in origin determinations that are not only 
consistent with Customs’ past practice but also far more transparent 
and predictable. 


Subheadings 9018.31-9019.90 (Surgical instruments): 
Comment: 


The § 102.20 rules applicable to the above goods basically require a 
change from any other subheading, except from certain provisions that 
are not relevant to the one comment submitted regarding these goods. 
A commenter claims that surgical instruments often are made from 
steel forgings produced in one country (e.g., the United States or Ger- 
many) and further processed by machining operations in a second 
country (e.g., Pakistan, Hungary, Russia). Both the forgings and the 
machined surgical instruments are classified in subheading 9018.90 as 
other medical instruments. The commenter claims that on several occa- 
sions, Customs has ruled that the machining of a steel forging substan- 
tially transforms the forging into a surgical instrument and cites C.S.D. 
80-15 of June 25, 1979, HQ 553197 dated February 11, 1985, and C.S.D. 
90-53 of February 12, 1990, as support for his position. The commenter 
claims that the § 102.20 rules should codify these rulings. 
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Customs response: 

Customs disagrees. The Court of International Trade recently con- 
sidered whether the processing of forgings classified in the same provi- 
sion as the finished good resulted in a substantial transformation in 
National Hand Tool Corp. v. United States, supra, a country of origin 
marking case. At issue in National Hand Tool was whether certain 
imported hand tool components processed in the United States under- 
went a substantial transformation. The components were either cold- 
formed or hot-forged into their final shape in Taiwan (except the 
speeder handle, which was bent to shape in the United States), while 
others underwent heat treatment in Taiwan. In holding that there was 
no substantial transformation of the imported forgings, the court found 
that the name of each article as imported was the same as that of the 
completed tool, that the character of the articles remained unchanged 
after the operations, and that the use of the imported articles was prede- 
termined at the time of importation. Customs is now of the opinion that 
steel forgings subjected to processes similar to those considered in 
National Hand Tool also do not undergo a substantial transformation, 
because such processing does not result in a change in the name, charac- 
ter, and use of the imported steel forgings. See HQ 558747 dated Janu- 
ary 20, 1995. The Part 102 rules codify Customs current position which 
applies the rationale of National Hand Tool. 

Assuming arguendo that two or more imported forgings are classified 
in subheadings 9018.31 through 9019.90 as parts or accessories of sur- 
gical instruments, the § 102.20 rule will not be met when the finished 
surgical instruments are produced. The next step is to go to § 102.11(b) 
and determine whether a single imported component imparts the 
essential character to the surgical instruments. Since the forgings are 
classified in provisions from which a change is not allowed under the 
applicable § 102.20 rule, pursuant to § 102.18(b) these are the parts 
considered for purposes of determining if a single material imparts the 
essential character to the finished good. Depending upon the type of 
surgical instrument at issue, a single steel forging could constitute the 
single material that imparts the essential character to the surgical 
instrument. In such instances, under § 102.11(b), the country of origin 
would be the country in which that steel forging is produced. This result 
would be entirely consistent with the position taken by the court in the 
National Hand Tool case. 


Headings 9101-9110 (Watches and watch movements): 
Comments: 

Customs proposed to amend the § 102.20 rules for clocks and watches 
and for complete and assembled movements by adding in each case a 
second rule to allow changes from complete movements, unassembled 
(movement sets), of subheading 9110.11 or 9110.90, or from rough 
movements of subheading 9110.19 or 9110.90. Customs also proposed 
to amend the rules applicable to heading 9110 (relating to watch and 
clock movements, complete and unassembled or partly assembled, 
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incomplete movements, and rough movements) by deleting the alterna- 
tive rule which allowed a change from subheading 9114.90 “if there had 
been a substantial transformation.” 

Two comments were received concerning the above proposals. Both 
commenters generally agree with the proposed amendments. One com- 
menter agrees with Customs position that a change should not be 
allowed from an incomplete watch or clock movement, assembled, to a 
complete movement, but only to the extent that such items are so close 
to being complete movements that the final manufacturing steps 
needed to complete the movements are insignificant. The other com- 
menter questions why Customs did not also propose to allow a change to 
headings 9101 through 9109 from incomplete watch or clock move- 
ments, assembled, of subheading 9110.12. This commenter states that 
from the producer’s standpoint, the manufacturing operations neces- 
sary to produce a finished movement from either an incomplete move- 
ment or a rough movement are significant. 

With regard to the § 102.20 rule for heading 9110, one of the com- 
menters is of the opinion that the rule should allow a change to this 
heading from any other heading or subheading, including subheading 
9114.90. The other commenter, however, agrees with Customs’ “appar- 
ent analysis” that little or no manufacturing may be involved when, for 
example, a movement set is put together from subheading 9114.90 
assemblies and subassemblies. 


Customs response: 


Customs continues to believe that a change in tariff classification 
should not be allowed from subheading 9110.12 to headings 9101 
through 9109 because an incomplete movement may be essentially a 
movement and, therefore, allowing such a change would be inconsis- 
tent with Customs’ longstanding interpretation of the substantial 
transformation principle. Customs also notes that, as stated in the May 
5, 1995, notice of proposed rulemaking, the proposal to exclude the 
alternative rule for heading 9110 is necessary to avoid redundancy. Cus- 
toms believes that if a required change in tariff classification does not 
occur under § 102.20, when in fact there has been a substantial trans- 
formation of the foreign material at issue, a substantial transformation 
result will still be reached under the § 102.11 rules. 

As noted in the May 5, 1995, notice of proposed rulemaking and else- 
where in this document, the general rules for determining the country 
of origin of a good in §§ 102.11(a) through (d) are applied in a hierarchal 
and sequential manner. Thus, although a prescribed change in tariff 
classification may not occur for purposes of determining origin under 
§§ 102.11(a)(3) and 102.20, the country of origin of a movement made 
from an incomplete movement of subheading 9110.12 or a part of sub- 
heading 9114.90 will nevertheless be determined once the appropriate 
rule in the § 102.11 hierarchy is applied. Depending upon several fac- 
tors, the foreign material classified in subheading 9110.12 or 9114.90 
may constitute the single material that imparts the essential character 
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to the complete movement for purposes of determining the country of 
origin under § 102.11(b). On the other hand, if there are several compo- 
nents properly being considered under §§ 102.11(b) and 102.18(b), and 
if no single component imparts the essential character to the complete 
movement, then the country of origin will be determined to be the coun- 
try in which the movement was produced (provided that such produc- 
tion was not the result of a “simple assembly” of parts from the same 
country). 


Subheading 9506.31 (Golf clubs): 
Comment: 


The § 102.20 rule for golf clubs provides for a change to subheading 
9506.31 (complete golf clubs) from any other subheading, except from 
subheading 9506.39 (parts of golf clubs). One comment was received 
concerning this rule. A commenter states that it has been Customs’ 
longstanding position that the process of joining the essential compo- 
nent parts—heads, shafts and grips—into completed golf clubs consti- 
tutes a substantial transformation and, therefore, the country where 
this process occurs is the country of origin of the golf clubs. As support, 
this commenter cites several Customs rulings (HQ 724901 dated April 
9, 1984, HQ 728213 dated July 3, 1985, HQ 733185 dated April 11, 1990, 
HQ 733151 dated September 11, 1990, HQ 734136 dated June 17, 1991, 
and HQ 735125 dated November 17, 1993) in which Customs ruled that 


the assembly of either a foreign head or shaft with a domestic head or 
shaft and a domestic grip, or the use of foreign grips in the manufacture 
of completed golf clubs in the United States, resulted in a substantial 
transformation of the foreign head or shaft or grip so that the country of 
origin of the completed golf club was the United States where the 
assembly took place. 


Customs response: 


Contrary to the commenter’s suggestion, Customs has not taken the 
general position that the country of origin of a golf club is the country in 
which it is finally assembled. In fact, Customs has never ruled on the 
question of whether the assembly in the United States of a foreign head 
and shaft with either a foreign or domestic grip into a completed club 
results in a substantial transformation of the imported components, 
thereby making the United States the country of origin of the com- 
pleted club. Customs, however, believes that the § 102.20 rule for golf 
clubs allows for the substantial transformation principle to be applied 
in a manner consistent with the approach taken in the rulings cited by 
the commenter. Applying the § 102.20 rule to determine whether the 
foreign components change their origin as a result of an assembly 
operation, Customs finds no tariff shift for the imported components. 
However, if the hierarchal rules of § 102.11 are properly applied to the 
circumstances in the above-cited rulings (e.g., assembly of a golf club 
using a foreign head and a domestic shaft and grip) Customs finds that 
the same origin result can be reached under the § 102.11 hierarchy. 





U.S. CUSTOMS SERVICE 61 


If the § 102.20 rule is not met, § 102.11(b) will be applicable. If there 
is a single component that imparts the essential character to the golf 
club, the country of origin of that component will be the country of ori- 
gin of the golf club. If no single component can be found to impart the 
essential character to the finished golf club, § 102.11(d) is then applica- 
ble (§ 102.11(c) would not be relevant in this case). If the golf club was 
not produced as a result of a “simple assembly” (as defined in 
§ 102.1(0)) of parts from the same country, then the country of origin of 
the finished golf club would be the country of assembly. Therefore, Cus- 
toms believes that the Part 102 rules as a whole codify the substantial 
transformation principle as applied to golf clubs. 


OTHER CHANGES 


In addition to the changes mentioned in connection with the above 
discussion of public comments, the regulatory texts set forth below 
incorporate the following additional changes which Customs believes 
are necessary based on further internal review of the interim and pro- 
posed regulatory texts: 

1. A second sentence has been added to the introductory text of 
§ 102.20 to provide that requisite tariff shifts within the same heading 
must involve changes in subheadings at the same (that is, 6-digit) level. 
Since tariff classification is the basis for the § 102.20 rules, Customs 
believes that it is essential for those rules to incorporate the fundamen- 
tal rule of tariff classification, as stated in General Rule of Interpreta- 
tion 6 of the Harmonized System and the HTSUS, that only 
subheadings at the same level are comparable. 

2.In § 102.20, the tariff shift rules for subheadings 4202. 12-4202.22, 
4202.31-4202.32, 4202.91-4202.99 and 4302.30 have been modified to 
refer to the assembly of “foreign” (rather than “imported”) cut compo- 
nents, because the word “imported” does not necessarily convey the ori- 
gin significance that was intended to be attached to the cut components. 

3. In § 102.20, the listings for headings 6815 and 7113-7115 have 
been redrafted to reflect subheading rules, as intended by the wording 
of the respective interim tariff shift rules. 

4. In § 102.20, the listing for subheadings 7505.11-7505.22 has been 
redrafted to reflect a heading 7505 rule. This change removes an ambi- 
guity in the tariff shift rule and ensures consistency with the rules for 
other related headings of Chapter 75. 

5. In § 102.20, the listing for headings 8545-8548 has been broken 
into two listings, one for subheadings 8545.11-8547.90 and the other 
for heading 8548. This change clarifies the intent and removes an ambi- 
guity from the interim text. 

6. In § 102.20, the words “domestically produced” at the end of the 
second tariff shift rule for subheadings 9003.11-9003.19 have been 
replaced by “domestic materials” because “produced” has no specific 
legal meaning within Part 102 whereas “domestic material” is defined 
in § 102.1(d). 
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7. In § 102.20, the listing for headings 9701-9706 has been broken 
into two listings, one for subheadings 9701.10-9701.90 and the other 
for headings 9702-9706. This change clarifies the intent and removes 
an ambiguity from the interim text. 

8. Finally, a number of other editorial changes have been made in the 
interim and proposed texts, including a large number of changes to the 
provisions in the table under § 102.20. These changes, which correct 
typographical or other obvious errors or inconsistencies in language, 
are also not substantive in effect. 


CONCLUSION 


Accordingly, based on the comments received and the analysis of 
those comments as set forth above, and based on the additional consid- 
erations discussed above, Customs believes that the interim NAFTA 
Marking Rules and the other interim regulations published as T.D. 94-4 
and the proposed amendments to those interim regulations published 
on May 5, 1995, and on July 12, 1995, should be adopted as a final rule 
with certain changes thereto as discussed above and as set forth below. 
Although this document sets forth the majority of the interim regula- 
tory amendments and proposed changes thereto adopted herein as a 
final rule and thus both republishes portions of the interim texts with- 
out change and amends other portions of the interim texts to incorpo- 
rate the changes discussed above, it does not republish those unchanged 
interim amendments involving § 12.130. 


INAPPLICABILITY OF PUBLIC NOTICE AND COMMENT PROCEDURES 


Pursuant to the provisions of 5 U.S.C. 553(a), public notice and com- 
ment procedures are inapplicable to these final regulations because 
they are within the foreign affairs function of the United States. 


EXECUTIVE ORDER 12866 


Because this document involves a foreign affairs function of the 
United States and implements an international agreement, it is not 
subject to the provisions of E.0. 12866. 


REGULATORY FLEXIBILITY ACT 


Based on the supplementary information set forth above and because 
these regulations implement obligations of international agreements, 
pursuant to the provisions of the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.) it is certified that the regulations will not have a significant 
economic impact on a substantial number of small entities. Accord- 
ingly, the regulations are not subject to the regulatory analysis or other 
requirements of 5 U.S.C. 603 and 604. 


DRAFTING INFORMATION 


The principal author of this document was Francis W. Foote, Office of 
Regulations and Rulings, U.S. Customs Service. However, personnel 
from other offices participated in its development. 
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LIST OF SUBJECTS 
19 CFR Part 10 


Customs duties and inspection, Imports, Reporting and recordkeep- 
ing requirements. 


19 CFR Part 12 


Customs duties and inspection, Labeling, Marking, Reporting and 
recordkeeping requirements, Textiles and textile products. 


19 CFR Part 102 


Customs duties and inspections, Imports, Reporting and recordkeep- 
ing requirements, Rules of origin, Trade agreements. 


19 CFR Part 134 


Country or origin, Customs duties and inspections, Imports, Label- 
ing, Marking, Packaging and containers. 


AMENDMENTS TO THE REGULATIONS 
Accordingly, part 10 is amended and the interim rule amending Parts 
12 and 134 of the Customs Regulations (19 CFR Parts 12 and 134) and 
adding Part 102 of the Customs Regulations (19 CFR Part 102), which 
was published at 59 FR 110-140 on January 3, 1994, and which was cor- 
rected at 59 FR 5082 on February 3, 1994, is adopted as a final rule with 
certain changes as discussed above and set forth below. 


PART 10—ARTICLES CONDITIONALLY FREE, 
SUBJECT TO A REDUCED RATE, ETC. 
1. The general authority citation for Part 10 continues to read as fol- 
lows, and the specific authority citation for § 10.22 is removed: 


Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of the United States), 1321, 1481, 1484, 1498, 1508, 1623, 
1624, 3314; 


* * * * * * oK 
2. Section 10.22 is removed. 


PART 102—RULES OF ORIGIN 
1. The authority citation for Part 102 continues to read as follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of the United States), 1624, 3314, 3592. 


2. Sections 102.14 and 102.16 are removed and § 102.12 is repub- 


lished, and §§ 102.0, 102.1, 102.11, 102.13, 102.15, 102.17, 102.18, 
102.19 and 102.20 are revised, to read as follows: 


§ 102.0 Scope. 
Except in the case of goods covered by § 102.21, this part sets forth 
rules for determining the country of origin of imported goods for the 


purposes specified in paragraph 1 of Annex 311 of the North American 
Free Trade Agreement (“NAFTA”). These specific purposes are: coun- 
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try of origin marking; determining the rate of duty and staging category 
applicable to originating textile and apparel goods as set out in Section 
2 (Tariff Elimination) of Annex 300-B (Textile and Apparel Goods); 
determining the rate of duty and staging category applicable to an origi- 
nating good as set out in Annex 302.2 (Tariff Elimination). The rules for 
determining the country of origin of textile and apparel products set 
forth in § 102.21 apply for the foregoing purposes and for the other pur- 
poses stated in that section. 


SUBPART A—GENERAL 
§ 102.1 Definitions. 


(a) Advanced in value. “Advanced in value” means an increase in the 
value of a good as a result of production with respect to that good, other 
than by means of those “minor processing” operations described in 
paragraphs (m)(5), (m)(6), and (m)(7) of this section. 

(b) Commingled. “Commingled” means physically combined or 
mixed. 

(c) Direct physical identification. “Direct physical identification” 
means identification by visual or other organoleptic examination. 

(d) Domestic material. “Domestic material” means a material whose 
country of origin as determined under these rules is the same country as 
the country in which the good is produced. 

(e) Foreign material. “Foreign material” means a material whose 
country of origin as determined under these rules is not the same coun- 
try as the country in which the good is produced. 

(f) Fungible goods or fungible materials. “Fungible goods or fungible 
materials” means goods or materials that are interchangeable for com- 
mercial purposes and whose properties are essentially identical. 

(g) A good wholly obtained or produced. A good “wholly obtained or 
produced” in a country means: 

(1) A mineral good extracted in that country; 

(2) A vegetable or plant good harvested in that country; 

(3) A live animal born and raised in that country; 

(4) A good obtained from hunting, trapping or fishing in that coun- 
try; 

(5) A good (fish, shellfish and other marine life) taken from the sea by 
vessels registered or recorded with that country and flying its flag; 

(6) A good produced on board factory ships from the goods referred to 
in paragraph (g)(5) of this section, provided such factory ships are regis- 
tered or recorded with that country and fly its flag; 

(7) A good taken by that country or a person of that country from the 
seabed or beneath the seabed outside territorial waters, provided that 
country has rights to exploit such seabed; 

(8) A good taken from outer space, provided they are obtained by that 
country or a person of that country; 

(9) Waste and scrap derived from: 

(i) Production in a country, or 
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(ii) Used goods collected in that country provided such goods are fit 
only for the recovery of raw materials; and 

(10) A good produced in that country exclusively from goods referred 
to in paragraphs (g)(1) through (10) of this section or from their deriva- 
tives, at any stage of production. 

(h) Harmonized System. “Harmonized System” means the Harmo- 
nized Commodity Description and Coding System, including its general 
rules of Interpretation, Section Notes and Chapter Notes, as adopted 
and implemented by the United States. 

(i) Improved in condition. “Improved in condition” means the 
enhancement of the physical condition of a good as a result of produc- 
tion with respect to that good, other than by means of those “minor pro- 
cessing” operations described in paragraphs (m)(5), (m)(6), and (m)(7) 
of this section. 

(j) Incorporated. “Incorporated” means physically incorporated into 
a good as a result of production with respect to that good. 

(k) Indirect materials. “Indirect materials” means a good used in the 
production, testing or inspection of another good but not physically 
incorporated into that other good, or a good used in the maintenance of 
buildings or the operation of equipment associated with the production 
of that other good, including: 

(1) Fuel and energy; 

(2) Tools, dies and molds; 

(3) Spare parts and materials used in the maintenance of equipment 
and buildings; 

..(4) Lubricants, greases, compounding materials and other materials 
used in production or used to operate equipment and buildings; 

(5) Gloves, glasses, footwear, clothing, safety equipment and supplies; 

(6) Equipment, devices, and supplies used for testing or inspecting 
the goods; 

(7) Catalysts and solvents; and 

(8) Any other goods that are not incorporated into the good but whose 
use in the production of the good can reasonably be demonstrated to be 
a part of that production. 

(1) Material. “Material” means a good that is incorporated into 
another good as a result of production with respect to that other good, 
and includes parts, ingredients, subassemblies, and components. 

((m) Minor processing. “Minor processing” means the following: 

(1) Mere dilution with water or another substance that does not 
materially alter the characteristics of the good; 

(2) Cleaning, including removal of rust, grease, paint, or other coat- 
ings; 

(3) Application of preservative or decorative coatings, including 
lubricants, protective encapsulation, preservative or decorative paint, 
or metallic coatings; 

(4) Trimming, filing or cutting off small amounts of excess materials; 
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(5) Unloading, reloading or any other operation necessary to main- 
tain the good in good condition; 

(6) Putting up in measured doses, packing, repacking, packaging, 
repackaging; 

(7) Testing, marking, sorting, or grading; 

(8) Ornamental or finishing operations incidental to textile good pro- 
duction designed to enhance the marketing appeal or the ease of care of 
the product, such as dyeing and printing, embroidery and appliques, 
pleating, hemstitching, stone or acid washing, permanent pressing, or 
the attachment of accessories notions, findings and trimmings; or 

(9) Repairs and alterations, washing, laundering, or sterilizing. 

(n) Production. “Production” means growing, mining, harvesting, 
fishing, trapping, hunting, manufacturing, processing or assembling a 
good. 

(0) Simple assembly. “Simple assembly” means the fitting together of 
five or fewer parts all of which are foreign (excluding fasteners such as 
screws, bolts, etc.) by bolting, gluing, soldering, sewing or by other 
means without more than minor processing. 

(p) Value. “Value” means, with respect to § 102.13, 

(1) In the case of a good, its customs value or transaction value within 
the meaning of the Appendix to part 181 of this chapter; or 

(2) In the case of a material, its customs value or value within the 
meaning of the Appendix to part 181 of this chapter. 


SUBPART B—RULES OF ORIGIN 
§ 102.11 General rules. 


The following rules shall apply for purposes of determining the coun- 
try of origin of imported goods other than textile and apparel products 
covered by § 102.21. 

(a) The country of origin of a good is the country in which: (1) The 
good is wholly obtained or produced; 

(2) The good is produced exclusively from domestic materials; or 

(3) Each foreign material incorporated in that good undergoes an 
applicable change in tariff classification set out in § 102.20 and satisfies 
any other applicable requirements of that section, and all other applica- 
ble requirements of these rules are satisfied. 

(b) Except for a good that is specifically described in the Harmonized 
System as a set, or is classified as a set pursuant to General Rule of 
Interpretation 3, where the country of origin cannot be determined 
under paragraph (a) of this section: 

(1) The country of origin of the good is the country or countries of ori- 
gin of the single material that imparts the essential character to the 
good, or 

(2) If the material that imparts the essential character to the good is 
fungible, has been commingled, and direct physical identification of the 
origin of the commingled material is not practical, the country or coun- 
tries of origin may be determined on the basis of an inventory manage- 
ment method provided under the Appendix to part 181 of this chapter. 
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(c) Where the country of origin cannot be determined under para- 
graph (a) or (b) of this section and the good is specifically described in 
the Harmonized System as a set or mixture, or classified as a set, mix- 
ture or composite good pursuant to General Rule of Interpretation 3, 
the country of origin of the good is the country or countries of origin of 
all materials that merit equal consideration for determining the essen- 
tial character of the good. 

(d) Where the country of origin of a good cannot be determined under 
paragraph (a), (b) or (c) of this section, the country of origin of the good 
shall be determined as follows: 

(1) If the good was produced only as a result of minor processing, the 
country of origin of the good is the country or countries of origin of each 
material that merits equal consideration for determining the essential 
character of the good; 

(2) If the good was produced by simple assembly and the assembled 
parts that merit equal consideration for determining the essential char- 
acter of the good are from the same country, the country of origin of the 
good is the country of origin of those parts; or 

(3) If the country of origin of the good cannot be determined under 
paragraph (d)(1) or (d)(2) of this section, the country of origin of the 
good is the last country in which the good underwent production. 


§ 102.12 Fungible goods. 


When fungible goods of different countries of origin are commingled 
the country of origin of the goods: 

(a) Is the countries of origin of those commingled goods; or 

(b) If the good is fungible, has been commingled, and direct physical 
identification of the origin of the commingled good is not practical, the 
country or countries of origin may be determined on the basis of an 
inventory management method provided under the Appendix to part 
181 of this chapter. 


§ 102.13 De Minimis. 


(a) Except as otherwise provided in paragraphs (b) and (c), of this sec- 
tion foreign materials that do not undergo the applicable change in tar- 
iff classification set out in § 102.20 or satisfy the other applicable 
requirements of that section when incorporated into a good shall be dis- 
regarded in determining the country of origin of the good if the value of 
those materials is no more than 7 percent of the value of the good or 10 
percent of the value of a good of Chapter 22, Harmonized System. 

(b) Paragraph (a) of this section does not apply to a foreign material 
incorporated in a good provided for in Chapters 1, 2, 3, 4, 7, 8, 11, 12, 15, 
17, or 20 of the Harmonized System. 

(c) Foreign components or materials that do not undergo the applica- 
ble change in tariff classification set out in § 102.21 or satisfy the other 
applicable requirements of that section when incorporated into a tex- 
tile or apparel product covered by that section shall be disregarded in 
determining the country of origin of the good if the total weight of those 
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components or materials is not more than 7 percent of the total weight 
of the good. 


§ 102.15 Disregarded materials. 


(a) The following materials shall be disregarded when determining 
whether the good undergoes the applicable change in tariff classifica- 
tion set out in § 102.20 or § 102.21, or satisfies the other applicable 
requirements of those sections: 

(1) Packaging materials and containers in which a good is packaged 
for retail sale that are classified with the good; 

(2) Accessories, spare parts or tools delivered with the good that are 
classified with the good and shipped with the good; 

(3) Packing materials and containers in which a good is packed for 
shipment; and 

(4) Indirect materials. 


§ 102.17 Non-qualifying operations. 


A foreign material shall not be considered to have undergone an 
applicable change in tariff classification specified in § 102.20 or 
§ 102.21 or to have met any other applicable requirements of those sec- 
tions merely by reason of one or more of the following: 

(a) A change in end-use; 

(b) Dismantling or disassembly; 

(c) Simple packing, repacking or retail packaging without more than 
minor processing; 

(d) Mere dilution with water or another substance that does not 
materially alter the characteristics of the material; or 

(e) Collecting parts that, as collected, are classifiable in the same tar- 
iff provision as an assembled good pursuant to General Rule of Inter- 
pretation 2(a), without any additional operation other than minor 
processing. 


§ 102.18 Rules of interpretation. 


(a) When General Rule of Interpretation (GRI) 2(a) is referred to in 
§ 102.20 as an exception to an allowed change in tariff classification, 
this means that such change will not be acceptable for purposes of that 
section if the change results from the assembly of parts into an incom- 
plete or unfinished good which is classifiable in the same manner as a 
complete or finished good pursuant to GRI 2(a). 

(b)(1) For purposes of identifying the material that imparts the essen- 
tial character to a good under § 102.11, the only materials that shall be 
taken into consideration are those domestic or foreign materials that 
are classified in a tariff provision from which a change in tariff classifi- 
cation is not allowed under the § 102.20 specific rule or other require- 
ments applicable to the good. For purposes of this paragraph (b)(1): 

(i) The materials to be considered must be classified in a tariff provi- 
sion from which a change in tariff classification is not allowed under the 
specific rule or other requirements applicable to the good under consid- 
eration. For example, in the case of a good classified in HTSUS subhead- 
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ing 8607.11 (the rule for which specifies a change to subheading 
8607.11 from any other subheading, except from subheading 8607.12, 
and except from subheading 8607.19 when that change is pursuant to 
GRI 2(a)), the only materials that may be considered for purposes of 
identifying the materials that impart the essential character to the good 
are those that are classified in subheadings 8607.11, 8607.12 and, if the 
tariff shift is pursuant to GRI 2(a), 8607.19; 

(ii) Materials that may be considered include materials produced by 
the producer of the good and incorporated in the good. For example, ifa 
producer of a good purchases raw materials and converts those raw 
materials into a component that is incorporated in the good, that com- 
ponent is a material that may be considered for purposes of identifying 
the materials that impart the essential character to the good, provided 
that the component is classified in a tariff provision from which a 
change in tariff classification is not allowed under the specific rule or 
other requirements applicable to the good; and 

(iii) If there is only one material that is classified in a tariff provision 
from which a change in tariff classification is not allowed under the 
§ 102.20 specific rule or other requirements applicable to the good, then 
that material will represent the single material that imparts the essen- 
tial character to the good under § 102.11. 

(2) For purposes of determining which one of two or more materials 
described in paragraph (b)(1) of this section above imparts the essential 


character to a good under § 102.11, various factors may be examined 
depending upon the type of good involved. These factors include, but 
are not limited to, the following: 

(i) The nature of each material, such as its bulk, quantity, weight or 
value; and 

(ii) The role of each material in relation to the use of the good. 


§ 102.19 NAFTA preference override. 


(a) Except in the case of goods covered by paragraph (b) of this sec- 
tion, if a good which is originating within the meaning of § 181.1(q) of 
this chapter is not determined under § 102.11(a) or (b) or § 102.21 to be 
a good of a single NAFTA country, the country of origin of such good is 
the last NAFTA country in which that good underwent production 
other than minor processing, provided that a Certificate of Origin (see 
§ 181.11 of this chapter) has been completed and signed for the good. 

(b) If, under any other provision of this part, the country of origin of a 
good which is originating within the meaning of § 181.1(q) of this chap- 
ter is determined to be the United States and that good has been 
exported from, and returned to, the United States after having been 
advanced in value or improved in condition in another NAFTA country, 
the country of origin of such good for Customs duty purposes is the last 
NAFTA country in which that good was advanced in value or improved 
in condition before its return to the United States. 
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§ 102.20 Specific rules by tariff classification. 


The following rules are the rules specified in § 102.11(a)(3) and other 
sections of this part. Where a rule under this section permits a change to 
a subheading from another subheading of the same heading, the rule 
shall be satisfied only if the change is from a subheading of the same 
level specified in the rule. 

(a) 

Section I: Chapters 1 through 5 


HTSUS Tariff shift and/or other requirements 


0101-0106 A change to heading 0101 through 0106 from any other chapter. 
0201-0209 A change to heading 0201 through 0209 from any other chapter. 
0210.11-0210.20 A — to subheading 0210.11 through 0210.20 from any other 
chapter. 
0210.90 A change to subheading 0210.90 from any other chapter; or 
A change to edible meals and flours of subheading 0210.90 from any 
product other than edible meals and flours of Chapter 2. 
A change to heading 0301 through 0303 from any other chapter. 
A change to heading 0304 from any other chapter; or 
A change to fillets of heading 0304 from any other heading. 
A change to subheading 0305.10 from any other subheading. 
A change to subheading 0305.20 from any other chapter. 
A change to subheading 0305.30 from any other subheading, except 
from fillets of heading 0304. 
A roe to subheading 0305.41 through 0305.69 from any other 
chapter. 
A change to heading 0306 from any other chapter. 
A change to heading 0307 from any other chapter; or 
A change to edible meals and flours from within Chapter 3. 
A change to heading 0401 from any other chapter. 
A prin to subheading 0402.10 through 0402.29 from any other 
chapter. 
A — to subheading 0402.91 through 0402.99 from any other 
chapter. 
0403.10 A change to subheading 0403.10 from any other subheading. 
0403.90 A change to subheading 0403.90 from any other chapter; or 
Achange to sour cream or kephir from any other product of Chapter 
4 








A change to heading 0404 from any other heading. 
A change to subheading 0405.10 from any other heading. 
Achange to subheading 0405.20 from any other chapter, except from 
subheading 1901.90; or 
A change to subheading 0405.20 from any other subheading, pro- 
vided that the good contains no more than 50 percent by weight of 
milk solids. 
0405.90 A change to subheading 0405.90 from any other heading. 
0406 A change to heading 0406 from any other heading. 
0407-0410 A change to heading 0407 through 0410 from any other chapter. 
0501-0511 A change to heading 0501 through 0511 from any other chapter. 


(b) 





Section IT: Chapters 6 through 14 


NotE: Notwithstanding the specific rules of this section, an agricultural 
or horticultural good grown in the territory ofa country shall be treated 
as a good of that country even if grown from seed or bulbs, root stock, 
cuttings, slips or other live parts of plants, or from whole plants, 
imported from a foreign country. 
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Section II: Chapters 6 through 14—continued 


HTSUS Tariff shift and/or other requirements 


0601-0602 A change to heading 0601 through 0602 from any other head- 
ing, including another heading within that group. 
0603-0604 A change to heading 0603 through 0604 from any other head- 
ing, including another heading within that group, except 
from heading 0602. 
A change to heading 0701 through 0709 from any other chap- 
ter. 
A change to heading 0710 from any other chapter. 
A change to heading 0711 from any other chapter. 
A change to heading 0712 from any other chapter; or 
A change to powdered vegetables of heading 0712 from any 
other product of Chapter 7, if put up for retail sale. 
0713-0714 A change to heading 0713 through 0714 from any other chap- 








ter. 
0801-0810 A change to heading 0801 through 0810 from any other chap- 


ter. 
A change to heading 0811 from any other chapter. 
A change to heading 0812 from any other chapter. 
A change to heading 0813 from any other chapter. 
A change to heading 0814 from any other chapter. 
A change to subheading 0901.11 through 0901.12 from any 
other chapter. 
A change to subheading 0901.21 through 0901.22 from any 
subheading outside that group. 
0901.90 A change to subheading 0901.90 from any other chapter. 
0902-0903 A change to heading 0902 through 0903 from any other chap- 


ter. 
0904-0910 A change to heading 0904 through 0910 from any other chap- 


ter; or 

Achange to crushed, ground, or powdered products of headin 
— through 0910 from within Chapter 9, if put up for retai 
sale; or 

A change to subheading 0910.91 from any other subheading, 
provided that a single spice ingredient of foreign origin 
constitutes no more than 60 per cent by weight of the good. 

1001-1008 Achange to heading 1001 through 1008 from any other chap- 


ter. 
1101-1106 A change to heading 1101 through 1106 from any other chap- 


ter. 

A change to heading 1107 from any other chapter. 

A change to heading 1108 through 1109 from any other head- 
ing, including another heading within that group. 

Achange to heading 1201 through 1207 from any other chap- 
ter. 

A change to heading 1208 from any other heading. 

1209-1214 Achange to heading 1209 through 1214 from any other chap- 


ter. 
1301-1302 A change to heading 1301 through 1302 from any other chap- 


ter. 
1401-1404 A change to heading 1401 through 1404 from any other chap- 
ter. 
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(c) 
Section III: Chapter 15 





HTSUS Tariff shift and/or other requirements 





1501-1516 A change to heading 1501 through 1516 from any other chap- 


ter. 
1517.10 A change to subheading 1517.10 from any other heading. 
1517.90 Achangeto subheading 1517.90 from any other chapter, except 
from heading 3823; or 
Achange to subheading 1517.90 from any other heading, pro- 
vided that no single oil ingredient of foreign origin consti- 
tutes more than 60 percent by weight of the good. 
A change to heading 1518 from any other heading. 
Achange to heading 1520‘from any other heading, except from 
subheading 2905.45 and heading 3823. 
A change to heading 1521 through 1522 from any other chap- 
ter, except from heading 3823. 





(d) 
Section IV: Chapters 16 through 24 





HTSUS Tariff shift and/or other requirements 
1601-1605 A change to heading 1601 through 1605 from any other chap- 





ter. 
1701-1702 Achange to heading 1701 through 1702 from any other chap- 

ter. 

A change to heading 1703 from any other chapter. 

A change to heading 1704 from any other heading. 

A change to heading 1801 through 1803 from any other chap- 
ter. 

Achange to heading 1804 from any other heading, except from 
heading 1803. 

Achange to heading 1805 from any other heading, except from 
subheading 1803.20. 

A change to subheading 1806.10 from any other heading, 
except from heading 1805 or from Chapter 17; or 

A change to subheading 1806.10 from Chapter 17, provided 
that the good contains less than 65 percent by dry weight of 


sugar. 

A change to subheading 1806.20 from any other heading, 
except from Chapter 17; or 

A change to subheading 1806.20 from Chapter 17, provided 
that the good contains less than 65 percent by dry weight of 


sugar. 

A change to subheading 1806.31 from any other subheading. 
A change to subheading 1806.32 from any other subheading. 
A change to subheading 1806.90 from any other subheading. 
A change to subheading 1901.10 from any other subheading. 
A change to subheading 1901.20 from any other subheading. 
A change to subheading 1901.90 from = other heading. 


A change to subheading 1902.11 through 1902.19 from any 
other heading. 

A change to subheading 1902.20 from nie 4 other subheading. 

A change to subheading 1902.30 through 1902.40 from any 
other heading. 

A change to heading 1903 from any other heading. 

A change to subheading 1904.10 from any other heading. 

A change to subheading 1904.20 from any other subheading. 

A change to subheading 1904.90 from any other heading. 

A change to heading 1905 from any other heading. 
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Chapter 20 


NoTE: Notwithstanding the specific rules of this chapter, fruit, nut and 
vegetable preparations of Chapter 20 that have been prepared or pre- 
served merely by freezing, by packing (including canning) in water, 
brine or natural juices, or by roasting, either dry or in oil (including pro- 
cessing incidental to freezing, packing, or roasting), shall be treated asa 
good of the country in which the fresh good was produced. 


HTSUS Tariff shift and/or other requirements 
2001-2007 A change to heading 2001 through 2007 from any other chap- 


ter. 
2008.11 A change to subheading 2008.11 from any other chapter, pro- 
vided that the change is not the result of mere blanching of 


peanuts. 
2008.19-2008.99 A change to subheading 2008.19 through 2008.99 from any 
other chapter, provided that the change is not the result of 
mere a of nuts. 
2009.11-2009.30 A change to subheading 2009.11 through 2009.30 from any 
other chapter. 
2009.40-2009.80 A change to subheading 2009.40 through 2009.80 from any 
other chapter. 
2009.90 A change to subheading 2009.90 from any other chapter; or 
A change to subheading 2009.90 from any other subheading, 
provided that a single juice a of foreign origin, or 
Juice ingredients from a single foreign country, constitute in 
ange strength form no more than 60 percent by volume of 
the 5 
A change to heading 2101 from any other heading. 
A change to heading 2102 from any other heading. 
A change to subheading 2103.10 from any other heading. 
A change to subheading 2103.20 from any other heading. 
Achange to subheading 2103.30 from any other subheading; or 
A change to prepared mustard of subheading 2103.30 from 
mustard flour or meal. 
A change to subheading 2103.90 from any other subheading. 
A change to subheading 2104.10 from any other subheading. 
A change to subheading 2104.20 from any other subheading. 
A change to heading 2105 from any other heading. 
A change to subheading 2106.10 from any other subheading. 
A change to a good of subheading 2106.90, other than to com- 
pound alcoholic preparations, from any other subheading, 
except from Chapter 4, Chapter 17, heading 2009, subhead- 
ing 1901.90 or subheading 2202.90; or 
Achange to subheading 2106.90 from Chapter 4 or subheading 
1901.90, provided that the good contains no more than 50 
percent by weight of milk solids; or 
A change to subheading 2106.90 from Chapter 17, provided 
that the good contains less than 65 percent by dry weight of 


sugar; or 

A change to subheading 2106.90 from heading 2009 or sub- 
heading 2202.90, provided that a single juice ingredient of 
foreign origin, or juice ingredients from a single foreign 
country, constitute in single strength form no more than 60 
percent by volume of the good; or 

A change to compound alcoholic preparations of subheading 
2106.90 from any other subheading, except from subheading 
2208.20 through 2208.50. 

A change to heading 2201 from any other chapter. 
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Section IV: Chapters 16 through 24—continued 





HTSUS 


Tariff shift and/or other requirements 





2202.10 


2202.90 


2204.10-2204.29 
2204.30 


2208.90 


2301-2308 


2309.10 
2309.90 


2402-2403 


A change to sweetened and/or flavored waters of subheading 
2202.10 from any other chapter; or 

A change to other beverages of subheading 2202.10 from any 
other heading. 

A change to subheading 2202.90 from any other subheading, 
except from Chapter 4 or heading 1901, 2009, or 2106; or 
A change to subheading 2202.90 from Chapter 4 or heading 
1901, provided that the good contains no more than 50 per- 

cent by weight of milk solids; or 

A change to subheading 2202. 90 from heading 2009 or sub- 
heading 2106.90, provided that a single j juice ingredient of 
foreign origin, or juice ingredients from a single foreign 
country, constitute in single strength form no more than 60 
percent by volume of the good. 

A change to heading 2203 from any other heading. 

A change to subheading 2204.10 through 2204.29 from any 
other subheading outside that group. 

A change to subheading 2204.30 from any other heading. 

Achange to heading 2205 from any other heading, except from 
heading 2204; or 

A change to vermouth of heading 2205 from heading 2204. 

A change to heading 2206 from any other heading. 

Achange to heading 2207 from any other heading, except from 
compound alcoholic preparations of subheading 2106.90 or 
heading 2208. 

A change to subheading 2208.20 through 2208.70 from any 
other subheading outside that group, except from subhead- 
ing 2106.90; or 

A change to liqueurs or cordials of subheading 2208.70 from 
any other product. 

A change to subheading 2208.90 from any other subheading, 
except from subheading 2106.90; or 

A change to kirschwasser or ratafia of subheading 2208.90 
from any other product. 

A change to heading 2209 from any other heading. 

A change to heading 2301 through 2308 from any other chap- 
ter. 

A change to subheading 2309.10 from any other heading. 

A change to subheading 2309.90 from any other heading, 
except from Chapter 4 or heading 1901; or 

A change to subheading 2309.90 from Chapter 4 or heading 
1901, provided that the good contains no more than 50 per- 
cent by weight of milk solids. 

A change to heading 2401 from any other chapter. 

A change to heading 2402 through 2403 from any other head- 
ing, including another heading within that group. 
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(e) 
Section V: Chapters 25 through 27 


HTSUS Tariff shift and/or other requirements 


2501-2516 A change to heading 2501 through 2516 from any other head- 
ing, including another heading within that group. 

2517.10-2517.20 A change to subheading 2517.10 through 2517.20 from any 
other heading. 

2517.30 A change to ve: 2517.30 from any other subheading. 

2517.41-2517.49 A change to subheading 2517.41 teonel 2517.49 from any 
other heading. 

2518-2530 A change to heading 2518 through 2530 from any other head- 
ing, including another heading within that group. 

2601-2621 A change to heading 2601 through 2621 from any other head- 
ing, including another heading within that group. 











Chapter 27 


NOTE: For purposes of this chapter, a “chemical reaction” is defined as a 
process in which chemical bonds in molecules are broken and new 
chemical bonds are formed between the fragmented molecules and/or 
added elements so that one or more of the original bond/s no longer link 
the same chemical element/s or functional group/s. 





HTSUS Tariff shift and/or other requirements 


2701-2706 A change to heading 2701 through 2706 from any other head- 
ing, including any heading within that group. 

2707.10-2707.99 A change to subheading 2707.10 through 2707.99 from any 
other heading; or 

A change to subheading 2707.10 through 2707.99 from any 
other subheading, including any subheading within that 
group, provided t iat the = resulting from such change is 
the product of a chemical reaction. 

A change to heading 2708 through 2709 from any other head- 
ing, including another heading within that group. 

A change to heading 2710 from any other heading; or 

A change to any good of heading 2710 from any other good of 
heading 2710, provided that the good resulting from such 
change is the product of a chemical reaction. 

A change to ohaaiien 2711.11 from any other subheading, 
except from subheading 2711.21. 

A change to subheading 2711.12 through 2711.19 from any 
other subheading, including another subheading within that 
group, except from subheading 2711.29. 

A change to subheading 2711.21 from any other subheading, 
except from subheading 2711.11. 

A change to subheading 2711.29 from any other subheading, 
except from subheading 2711.12 through 2711.21. 

A change to heading 2712 through 2714 from any other head- 
ing, including another heading within that group. 

Achange to heading 2715 from any other heading, except from 
heading 2714 or subheading 2713.20. 

A change to heading 2716 from any other heading. 
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(f) 
Section VI: Chapters 28 through 38 


NOTES: 

1. Chemical reaction origin rule: 

Any good of Chapters 28, 29, 31, 32 or 38, except a good of heading 
3823, that is the product of a chemical reaction shall be considered to be 
a good of the country in which the reaction occurred. 

Achemical reaction is defined as a process in which chemical bonds in 
molecules are broken and new chemical bonds are formed between the 
fragmented molecules and/or added elements so that one or more of the 
original bonds no longer link the same chemical element/s or functional 
group/s. 

Notwithstanding any of the line-by-line rules, the “chemical reac- 
tion” rule may be applied to any good classified in the above chapters. 

2. Separation prohibition: 

A foreign material/component will not be deemed to have satisfied all 
applicable requirements of these rules by reason of a change from one 
classification to another merely as the result of the separation of one or 
more individual materials or components from a man-made mixture 
unless the isolated material/component, itself, also underwent a chemi- 
cal reaction. 





HTSUS Tariff shift and/or other requirements 


2801.10-2801.30 A change to subheading 2801.10 through 2801.30 from any 
other subheading, including another subheading within that 





group. 
Achange to heading 2802 from any other heading, except from 
heading 2503. 


2803 A change to heading 2803 from any other heading. 
2804.10-2804.50 A change to subheading 2804.10 through 2804.50 from any 
other subheading, including another subheading within that 


group. 
2804.61-2804.69 A change to subheading 2804.61 omg 2804.69 from any 
other subheading outside that grou 
2804.70-2804.90 A change to subheading 2804.70 sees 2804.90 from any 
other subheading, including another subheading within that 


group. 
A change to heading 2805 from any other heading. 
2806.10-2806.20 A change to subheading 2806.10 through 2806.20 from any 
pre eg ti including another subheading within that 


2807-2808 A cena to heading 2807 through 2808 from any other head- 
ing, including another heading within that group. 

2809.10-2809.20..... A change to subheading 2809.10 through 2809.20 from any 
pes Se including another subheading within that 


A tes to heading 2810 from any other heading. 
A change to subheading 2811.11 from any other subheading. 
A change to subheading 2811.19 from any other subheading, 
except from subheading 2811.22. 
2811.21 A change to subheading 2811.21 from any other subheading. 
2811.22 A change to subheading 2811.22 from any other subheading, 
except from subheading 2505.10, 2506.10, or 2811.19. 
A change to subheading 2811.23 through 2811.29 from any 
other subheading, including another subheading within that 
group. 
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Section VI: Chapters 28 through 38—continued 





HTSUS Tariff shift and/or other requirements 


2812.10-2813.90 A change to subheading 2812.10 through 2813.90 from any 
other subheading, including another subheading within that 





group. 
A change to heading 2814 from any other heading. 
2815.11-2815.12 A change to subheading 2815.11 a 2815.12 from any 
other subheading outside that grou 
2815.20-2815.30 A change to subheading 2815.20 Geek 2815.30 from any 
pices pgaeatatne including another subheading within that 


2816.10 A Seams to subheading 2816.10 from any other subheading. 

2816.20 A change to subheading 2816.20 from any other subheading, 
except from subheading 2530.90. 

2816.30 A change to subheading 2816.30 from any other subheading. 

Achange to heading 2817 from any other heading, except from 

heading 2608. 

2818.10-2818.30 A change to subheading 2818.10 through 2818.30 from any 
other subheading, including another subheading within that 
group, except from heading 2606 or subheading 2620.40. 

2819.10-2819.90 A change to subheading 2819.10 through 2819.90 from any 
other subheading, including another subheading within that 


oup. 
2820.10-2820.90 A pest to subheading 2820.10 through 2820.90 from any 
other subheading, including another subheading within that 
group, except from subheading 2530.90 or heading 2602. 
2821.10 A change to subheading 2821.10 from any other subheading. 
2821.20 A change to subheading 2821.20 from any other subheading, 
except from subheading 2530.30 or 2601.11 through 
2601.20. 
Achange to heading 2822 from any other heading, except from 
heading 2605. 
A change to heading 2823 from any other heading. 
A change to subheading 2824.10 through 2824.90 from any 
other subheading, including another subheading within that 
group, except from heading 2607. 
2825.10-2825.40 A change to subheading 2825.10 through 2825.40 from any 
other subheading, including another subheading within that 


group. 

2825.50 A change to subheading 2825.50 from any other subheading, 
except from heading 2603. 

2825.60 A change to subheading 2825.60 from any other subheading, 
except from subheading 2615.10. 

2825.70 A change to subheading 2825.70 from any other subheading, 
except from subheading 2613.10. 

2825.80 A change to subheading 2825.80 from any other subheading, 
except from subheading 2617.10. 

2825.90 A change to subheading 2825.90 from any other subheading, 
provided that the good classified in subheading 2825.90 is 
the product of a “chemical reaction” as defined in Note 1. 

2826.11-2833.19 A change to subheading 2826.11 through 2833.19 from any 
other subheading, including another subheading within that 


group. 

2833.21 A change to subheading 2833.21 from any other subheading, 
except from subheading 2530.20. 

2833.22-2833.26 A change to subheading 2833.22 through 2833.26 from any 
pe: ay arian including another subheading within that 


2833.27 A pial to subheading 2833.27 a any other subheading, 
except from subheading 2511.1 
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Section VI: Chapters 28 through 38—continued 





HTSUS 


Tariff shift and/or other requirements 





2833.29 
2833.30-2833.40 


2834.10-2834.29 


2835.10-2835.25 


2835.26 
2835.29-2835.39 
2836.10 
2836.20 
2836.30-2836.40 


2836.50 


2836.60 
2836.70 


2836.91 
2836.92 


2836.99 


2841.50 
2841.61-2841.69 
2841.70 
2841.80 


A change to subheading 2833.29 from any other subheading, 
except from heading 2520. 

A change to subheading 2833.30 through 2833.40 from any 
other subheading, including another subheading within that 


group. 
A change to subheading 2834.10 through 2834.29 from any 
other subheading, including another subheading within that 


group. 
A change to subheading 2835.10 through 2835.25 from any 
other subheading, including another subheading within that 


group. 

A change to subheading 2835.26 from any other subheading, 
except from heading 2510. 

A change to subheading 2835.29 through 2835.39 from any 
other subheading, including another subheading within that 


group. 

A change to subheading 2836.10 from any other subheading. 

A change to subheading 2836.20 from any other subheading, 
except from subheading 2530.90. 

A change to subheading 2836.30 through 2836.40 from any 
other subheading, including another subheading within that 


group. 

A change to subheading 2836.50 from any other subheading, 
except from heading 2509, subheading 2517.41 or 2517.49, 
heading 2521, or subheading 2530.90. 

A change to subheading 2836.60 from any other subheading, 
except from subheading 2511.20. 

A change to subheading 2836.70 from any other subheading, 
except from heading 2607. 

A change to subheading 2836.91 from any other subheading. 

A change to subheading 2836.92 from any other subheading, 
except from subheading 2530.90. 

A change to bismuth carbonate of subheading 2836.99 from 
any other subheading, except from subheading 2617.90; or 

A change to subheading 2836.99 from any other subheading, 
provided that the ood classified in subheading 2836.99 is 
the product of a “chemical reaction” as defined in Note 1. 

A change to subheading 2837.11 through 2837.20 from any 
other subheading, including another subheading within that 


group. 

A change to heading 2838 from any other heading. 

A change to subheading 2839.11 —" 2839.19 from any 
other subheading outside that grou 

A change to subheading 2839.20 x 2839.90 from any 
other subheading, including another subheading within that 


group. 

A change to subheading 2840.11 through 2840.20 from an — 
other oe outside that group, except from subhea 
ing 2528.10. 


A change to subheading 2840.30 from an: ox 4 other subheading. 


A change to subheading 2841.10 through 2841.40 from any 
proce subheading, including another subheading within that 


oup. 

A pea to subheading 2841.50 from any other subheading, 
except from heading 2610. 

A change to subheading 2841.61 through 2841.69 from any 
other subheading outside that p. 

A change to subheading 2841.70 from any other subheading, 
except from subheading 2613.90. 

A change to subheading 2841.80 from any other subheading, 
except from heading 2611. 
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Section VI: Chapters 28 through 38—continued 





HTSUS Tariff shift and/or other requirements 





2841.90 A change to subheading 2841.90 from ~~ other subheading, 
provided that the good classified in subheading 2841.90 is 
the product of a “chemical reaction” as defined in Note 1. 
2842.10 A change to subheading 2842.10 from any other subheading. 
2842.90 A change to subheading 2842.90 from any other subheading, 
provided that the good classified in subheading 2842.90 is 
the product of a “chemical reaction” as defined in Note 1. 
2843.10 A change to subheading 2843.10 from any other subheading, 
except from heading 7106, 7108, 7110, or 7112. 
2843.21-2843.29 A change to subheading 2843.21 through 2843.29 from any 
other subheading, including another subheading within that 


group. 

2843.30-2843.90 A change to subheading 2843.30 through 2843.90 from any 
other subheading, including another subheading within that 
group, except from subheading 2616.90. 

2844.10 A change to subheading 2844.10 from any other subheading, 
except from subheading 2612.10. 

2844.20 A change to subheading 2844.20 from any other subheading. 

2844.30 A change to subheading 2844.30 from any other subheading, 
except from subheading 2844.20. 

2844.40-2844.50 A change to subheading 2844.40 through 2844.50 from any 
other subheading, including another subheading within that 


group. 

A change to heading 2845 from any other heading. 

Achange to heading 2846 from any other heading, except from 
subheading 2530.90. 

A change to heading 2847 from any other heading. 

A change to heading 2848 from any other heading. 

A change to subheading 2849.10 through 2849.90 from any 
other subheading, including another subheading within that 


group. 

2850-2851 A change to heading 2850 through 2851 from any other head- 
ing, including another heading within that group. 

2901.10-2901.90 A change to subheading 2901.10 through 2901.90 from any 
other subheading, including another subheading within that 
group, except from acyclic petroleum oils of heading 2710 or 
from subheading 2711.13, 2711.14, 2711.19, or 2711.29. 

2902.11 A change to subheading 2902.11 from any other subheading. 

2902.19 A change to subheading 2902.19 from any other subheading, 
except from non-aromatic cyclic petroleum oils of oaeuk 
ing 2707.50, 2707.99, or heading 2710. 

2902.20 A change to subheading 2902.20 from any other subheading, 
except from subheading 2707.10, 2707.50, or 2707.99. 

2902.30 A change to subheading 2902.30 from any other subheading, 
except from subheading 2707.20, 2707.50, or 2707.99. 

2902.41-2902.44 A change to subheading 2902.41 through 2902.44 from any 
other subheading, including another subheading within that 
group, except from subheading 2707.30, 2707.50 or 2707.99. 

2902.50 A change to subheading 2902.50 from any other subheading. 

2902.60 A change to subheading 2902.60 from any other subheading, 
ao _ subheading 2707.30, 2707.50, 2707.99, or oak 
ing 2710. 

2902.70-2902.90 A change to subheading 2902.70 through 2902.90 from any 
other subheading, including another subheading within that 
group, except from subheading 2707.50, 2707.99, or heading 
271 


2903.11-2903.30 A change to subheading 2903.11 through 2903.30 from any 
other subheading, including another subheading within that 
group. 
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Section VI: Chapters 28 through 38—continued 


HTSUS Tariff shift and/or other requirements 








2903.41-2903.49 A change to subheading 2903.41 through 2903.49 from any 
other subheading outside that group. 

2903.51-2904.90 A change to subheading 2903.51 through 2904.90 from any 
other subheading, including another subheading within that 


group. 
2905.11-2905.19 A change to subheading 2905.11 through 2905.19 from any 
other subheading, including another subheading within that 


group. 

2905.22-2905.29 A change to subheading 2905.22 through 2905.29 from any 
other subheading, including another subheading within that 
group, except from subheading 1301.90, 3301.90, or 3805.90. 

2905.31-2905.44 A change to subheading 2905.31 through 2905.44 from any 
other subheading, including another subheading within that 


group. 

2905.45 A change to subheading 2905.45 from any other subheading, 
except from heading 1520. 

2905.49-2905.50 A change to subheading 2905.49 through 2905.50 from any 
other subheading, including another subheading within that 


group. 

2906.11 A change to subheading 2906.11 from any other subheading, 
except from subheading 3301.24 or 3301.25. 

2906.12-2906.13 A change to subheading 2906.12 through 2906.13 from any 
other subheading, including another subheading within that 


group. 
2906.14 A change to subheading 2906.14 from any other subheading, 
except from heading 3805. 
2906.19 A change to subheading 2906.19 from any other subheading, 
except from subheading 3301.90 or 3805.90. 
2906.21 A change to subheading 2906.21 from any other subheading. 
2906.29 A change to subheading 2906.29 from any other subheading, 
except from subheading 2707.60 or 3301.90. 
2907.11 A change to subheading 2907.11 from any other subheading, 
except from subheading 2707.60. 
A change to subheading 2907.12 through 2907.22 from any 
other subheading, including another subheading within that 
group, except from subheading 2707.99. 
A change to subheading 2907.23 from any other subheading. 
A change to subheading 2907.29 through 2907.30 from any 
other subheading, including another subheading within that 
group, except from subheading 2707.99. 
A change to heading 2908 from any other heading. 
A change to subheading 2909.11 through 2909.49 from any 
other subheading, including another subheading within that 


group. 

A change to subheading 2909.50 from any other subheading, 
except from subheading 3301.90. 

A change to subheading 2909.60 from — other subheading. 


A change to subheading 2910.10 through 2910.90 from any 
other subheading, including another subheading within that 


group. 

A change to heading 2911 from any other heading. 

A change to subheading 2912.11 through 2812.13 from any 
other subheading, including another subheading within that 


group. 

2912.19-2912.49 A change to subheading 2912.19 through 2912.49 from any 
other subheading, including another subheading within that 
group, except from subheading 3301.90. 

2912.50-2912.60 A change to subheading 2912.50 through 2912.60 from any 
other subheading, including another subheading within that 
group. 
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Section VI: Chapters 28 through 38—continued 


Tariff shift and/or other requirements 








A change to heading 2913 from any other heading. 

A change to subheading 2914.11 through 2914.19 from any 
other subheading, including another subheading within that 
group, except from subheading 3301.90. 

A change to subheading 2914.21 through 2914.22 from any 
other subheading, including another subheading within that 


group. 

2914.23 A change to subheading 2914.23 from any other subheading, 
except from subheading 3301.90. 

2914.29 A change to subheading 2914.29 from any other subheading, 
except from subheading 3301.90 or 3805.90. 

2914.31-2914.39 A change to subheading 2914.31 through 2914.39 from an 
other subheading outside that group, except from subhead- 
ing 3301.90. 

2914.40-2914.70 A change to subheading 2914.40 through 2914.70 from any 
other subheading, including another subheading within that 
group, except from subheading 3301.90. 

2915.11-2915.35 A change to subheading 2915.11 through 2915.35 from any 
other subheading, including another subheading within that 


group. 

2915.39 A change to subheading 2915.39 from any other subheading, 
except from subheading 3301.90. 

2915.40-2915.90 A change to subheading 2915.40 through 2915.90 from any 
other subheading, including another subheading within that 


group. 
2916.11-2916.20 A change to subheading 2916.11 through 2916.20 from any 
other subheading, including another subheading within that 


group. 
2916.31-2916.39 A change to subheading 2916.31 + rb, 2916.39 from any 


other subheading, including another subheading within that 
group, except from subheading 3301.90. 

2917.11-2917.39 A change to subheading 2917.11 through 2917.39 from any 
other subheading, including another subheading within that 


group. 
2918.11-2918.22 A change to subheading 2918.11 through 2918.22 from any 
other subheading, including another subheading within that 


group. 

2918.23 A change to subheading 2918.23 from any other subheading, 
except from subheading 3301.90. 

2918.29-2918.30 A change to subheading 2918.29 through 2918.30 from any 
other subheading, including another subheading within that 


group. 

A change to subheading 2918.90 from any other subheading, 
except from heading 3301.90. 

A change to heading 2919 from any other heading. 

A change to subheading 2920.10 through 2926.90 from any 
other subheading, including another subheading within that 


group. 

2927-2928 A change to heading 2927 through 2928 from any other head- 
ing, including another heading within that group. 

2929.10-2930.90 A change to su say 2929.10 one 2930.90 from any 
other subheading, including another subheading within that 


group. 
A change to heading 2931 from any other heading. 
2932.11-2932.99 A change to subheading 2932.11 through 2932.99 from any 
other subheading, including another subheading within that 
group, except from subheading 3301.90. 
2933.11-2934.90 A change to subheading 2933.11 through 2934.90 from any 
other subheading, including another subheading within that 


group. 
A change to heading 2935 from any other heading. 
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Section VI: Chapters 28 through 38—continued 


HTSUS Tariff shift and/or other requirements 


2936.10-2936.29 A change to subheading 2936.10 through 2936.29 from any 
ri ag re including another subheading within that 








2936.90 A chin to subheading 2936.90 from any other subheading, 
except from subheading 2936.10 through 2936.29. 

2937-2941 A change to heading 2937 through 2941 from any other head- 
ing, including another heading within that group. 

A change to heading 2942 from any other chapter. 

3001.10 A change to subheading 3001.10 from any other subheading, 
except from subheading 0206.10 through 0208.90 or 
0305.20, heading 0504 or 0510, or subheading 0511.99 if the 
change from these provisions is not to a powder classified in 
subheading 3001.10. 

3001.20-3001.90 A change to subheading 3001.20 through 3001.90 from any 
other subheading, including another subheading within that 


group. 
3002.10-3002.90 A change to subheading 3002.10 through 3002.90 from any 
other subheading, including another subheading within that 


group. 

3002.90 A change to subheading 3002.90 from any other subheading. 

3003.10 A change to subheading 3003.10 from any other subheading, 
except from subheading 2941.10, 2941.20, or 3003.20. 

3003.20 A change to subheading 3003.20 from any other subheading, 
except from subheading 2941.30 through 2941.90. 

3003.31 A change to subheading 3003.31 from any other subheading, 
except from subheading 2937.91. 

3003.39 A change to subheading 3003.39 from any other subheading, 
except from hormonesor their derivatives classified in Chap- 
ter 29. 

3003.40 A change to subheading 3003.40 from any other subheading, 
except from heading 1211, subheading 1302.11, 1302.19, 
1302.20, or 1302.39 or alkaloids or derivatives thereof classi- 
fied in Chapter 29. 

3003.90 A change to subheading 3003.90 from any other subheading, 
provided that the domestic content of the therapeutic or pro- 
phylactic component is no less than 40 percent by weight of 
the total therapeutic or prophylactic content. 

3004.10 A change to subheading 3004.10 from any other subheading, 
except from subheading 2941.10, 2941.20, 3003.10, or 
3003.20. 

3004.20 A change to subheading 3004.20 from any other subheading, 
pm from subheading 2941.30 through 2941.90 or 

03.20. 

3004.31 A change to subheading 3004.31 from any other subheading, 
except from subheading 2937.91, 3003.31, or 3003.39. 

3004.32 A change to subheading 3004.32 from any other subheading, 
except from subheading 3003.39 or adrenal cortical hor- 
mones classified in Chapter 29. 

3004.39 A change to subheading 3004.39 from any other subheading, 
except from subheading 3003.39 or hormones or derivatives 
thereof classified in Chapter 29. 

3004.40 A change to subheading 3004.40 from any other subheading, 
except from heading 1211, subheading 1302.11, 1302.19, 
1302.20, 1302.39, or 3003.40 or alkaloids or derivatives 
thereof classified in Chapter 29. 

3004.50 A change to subheading 3004.50 from any other subheading, 
except from subheading 3003.90 or vitamins classified in 
Chapter 29 or products classified in heading 2936. 
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Section VI: Chapters 28 through 38—continued 





HTSUS Tariff shift and/or other requirements 





3004.90 A change to subheading 3004.90 from any other subheading, 
except from subheading 3003.90, pee 4 provided that the 
domestic content of the therapeutic or prophylactic compo- 
nent is no less than 40 percent by weiae of the total thera- 
peutic or prophylactic content. 

3005.10 A change to subheading 3005.10 from any other subheading. 

3006.10 A change to subheading 3006.10 from any other subheading, 
except from subheading 1212.20 or 4206.10. 

A change to subheading 3006.20 through 3006.60 from any 
other subheading, including another subheading within that 


group. 

Achange to heading 3101 from any other heading, except from 
subheading 2301.20 or from powders and meals of subhead- 
ing 0506.90, heading 0508, or subheading 0511.91 or 
0511.99. 

3102.10-3102.21 A change to subheading 3102.10 through 3102.21 from any 
ee + rec ame includinganother subheading within that 


3102.29 A Seed to subheading 3102.29 from any other subheading, 
except from subheading 3102.21 or 3102.30. 

3102.30 A change to subheading 3102.30 from any other subheading. 

3102.40 A change to subheading 3102.40 from any other subheading, 
except from subheading 3102.30. 

3102.50 : A change to subheading 3102.50 from any other subheading. 

3102.60 A change to subheading 3102.60 from any other subheading, 
except from subheading 2834.29 or 3102.30. 

3102.70 A change to subheading 3102.70 from any other subheading. 

3102.80 A change to subheading 3102.80 from any other subheading, 
except from subheading 3102.10 or 3102.30. 

3102.90 A change to subheading 3102.90 from any other subheading, 
except from subheading 3102.10 through 3102.80. 

3103.10-3103.20 A change to subheading 3103.10 through 3103.20 from any 
other subheading, including another subheading within that 


group. 

3103.90 A change to subheading 3103.90 from any other subheading, 
except from subheading 3103.10 or 3103.20. 

3104.10-3104.30 A change to subheading 3104.10 through 3104.30 from any 
ro eg including another subheading within that 


3104.90 A en to subheading 3104.90 from any other eentet, 
except from subheading 3104.10 through 3104. 

3105.10 A change to subheading 3105.10 from any other ocbibelidine: 
except from Chapter 31. 

3105.20 A change to subheading 3105.20 from any other heading, 
except from heading 3102 through 3104. 

3105.30-3105.40 A change to subheading 3105.30 through 3105.40 from any 
other subheading, including another subheading within that 


group. 
3105.51-3105.59 A change to subheading 3105.51 through 3105.59 from any 
other subheading, including another subheading within that 
group, except from subheading 3102.10 through 3103.90 or 
3105.30 through 3105.40. 
A change to subheading 3105.60 from any other subheading, 
except from heading 3103 through 3104. 
Achange to subheading 3105.90 from any other chapter, except 
from subheading 2834.21. 
A change to subheading 3201.10 through 3202.90 from any 
po ee includinganother subheading within that 


A Saal to heading 3203 from any other heading. 
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Section VI: Chapters 28 through 38—continued 


HTSUS Tariff shift and/or other requirements 


3204.11-3204.17 A change to subheading 3204.11 through 3204.17 from any 
pcm gps aan og including another subheading within that 








3204.19 A aa to subheading 3204.19 from any other subheading, 
except from subheading 3204.11 through 3204.17. 

3204.20-3204.90 A change to subheading 3204.20 through 3204.90 from any 
pares: ee including another subheading within that 


A ea to heading 3205 from any other heading. 

A change to subheading 3206.11 — 3206.19 from any 
other subheading outside that gr: 

A change to subheading 3206.20 Focal 3209.90 from any 
other subheading, including another subheading within that 


group. 

A change to heading 3210 from any other heading. 

Achange to heading 3211 from any other heading, except from 
subheading 3806.20. 

A change to subheading 3212.10 through 3212.90 from any 
other subheading, including another subheading within that 


group. 

A change to heading 3213 from any other heading. 

A change to subheading 3214.10 through 3214.90 from any 
other subheading, including another subheading within that 
group, except from subheading 3824.50. 

A change to heading 3215 from any other heading. 

A change to subheading 3301.11 through 3301.90 from any 
other subheading, including another subheading within that 


group. 

Achange to heading 3302 from any other heading, except from 
subheading 2106.90 or heading 2207, 2208, or 3301. 

Achange to heading 3303 from any other heading, except from 
subheading 3302.90. 

A change to subheading 3304.10 through 3306.10 from any 
other subheading, including another subheading within that 


group. 

3306.20 A change to subheading 3306.20 from any other subheading, 
except from Chapter 54. 

3306.90-3307.90 A change to subheading 3306.90 through 3307.90 from any 
other subheading, including another subheading within that 


group. 
A change to heading 3401 from any other heading. 
3402.11 A change to subheading 3402.11 from any other subheading, 
except from subheading 3817.10. 
3402.12-3402.20 A change to subheading 3402.11 through 3402.20 from any 
other subheading, including another subheading within that 


group. 

3402.90 A change to subheading 3402.90 from any other heading. 

3403.11-3403.19 A change to subheading 3403.11 through 3403.19 from any 
other subheading, including another subheading within that 
group, except from heading 2710 or 2712. 

3403.91-3403.99 A change to subheading 3403.91 through 3403.99 from any 
aoe re including another subheading within that 


3404.10-3404.20 A ce. to subheading 3404.10 through 3404.20 from any 
peat oe includinganother subheading within that 


3404.90 A a eas to subheading 3404.90 from any other subheading, 
except from heading 1521 or subheading 2712.20 or 2712.90. 
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Section VI: Chapters 28 through 38—continued 


HTSUS Tariff shift and/or other requirements 
3405.10-3405.90 A change to subheading 3405.10 through 3405.90 from any 
pn ee including another subheading within that 


3406-3407 A change to heading 3406 through 3407 from me — head- 
ing, including another heading within that gro 

3501.10-3501.90 A change to subheading 3501.10 —— 35015 90 from any 
ee ding another subheading within that 


3502.11-3502.19 A poe to subheading 3502.11 through 3502.19 from any 
— subheading outside that group, except from heading 








3502.20-3502.90 A nie to subheading 3502.20 through 3502.90 from any 
porina ata including another subheading within that 


3503-3504 A change to heading 3503 through 3504 from oes other head- 
ing, including another heading within that gro 

3505.10 A change to subheading 3505.10 from any pers a ainaiie 

3505.20 A change to subheading 3505.20 from any other subheading, 
except from heading 1108. 

3506.10 A change to subheading 3506.10 from any —_ subheading, 
except from heading 3503 or subheading 3501.90. 

3506.91-3506.99 A change to subheading 3506.91 through 3506. 99 from any 
press aa ita including another subheading within that 


A po to heading 3507 from any other heading. 

3601-3606 A change to heading 3601 through 3606 from any other head- 
ing, including another heading within that group 

3701-3703 A change to heading 3701 through 3703 from any other head- 
ing outside that group 

3704-3706 A change to heading 3704 through 3706 from any other head- 
ing, including another heading within that —- 

3707.10-3707.90 A change to subheading 3707.10 through 3707.90 from any 
other subheading, including another subheading within that 


group. 

3801.10 A change to subheading 3801.10 from any other subheading. 

3801.20 A change to subheading 3801.20 from any other subheading, 
except from heading 2504 or subheading 3801.10. 

3801.30 A change to subheading 3801.30 from any other subheading. 

3801.90 A change to subheading 3801.90 from any other subheading, 
except from heading 2504. 

3802-3805 Achange to heading 3802 through 3805 from any other head- 
ing, including another heading within that group. 

3806.10-3806.90 A change to subheading 3806.10 through 3806.90 from any 
other subheading, including another subheading within that 


group. 
A change to heading 3807 from any other heading. 
3808.10 A change to subheading 3808.10 from any other subheading, 
— from subheading 1302.14 or from any insecticide clas- 
sified in Chapter 28 or 29. 
3808.20 A change to subheading 3808.20 from any other subheading, 
except from fungicides classified in Chapter 28 or 29. 
3808.30 A change to subheading 3808.30 from any other subheading, 
except from herbicides, antisprouting products and plant- 
growth regulators classified in Chapter 28 or 29; or 
A change to a mixture of subheading 3808.30 from any other 
subheading, provided that the mixture is made from two or 
more active in ients and a domestic active in ient 
constitutes = = than 40 percent by weight of the total 
active in 
3808.40 A change to sckinaiies 3808.40 from any other subheading. 
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Section VI: Chapters 28 through 38—continued 


HTSUS Tariff shift and/or other requirements 


A change to subheading 3808.90 from any other subheading, 
except from rodenticides and other pesticides classified in 
Chapter 28 or 29; or 
A change to a mixture of subheading 3808.90 from any other 
subheading, provided that the mixture is made from two or 
more active ingredients and a domestic active ingredient 
constitutes no less than 40 percent by weight of the total 
active ingredients. 
3809.10 A change to subheading 3809.10 from any other subheading, 
except from subheading 3505.10. 
3809.91-3809.99 A change to subheading 3809.91 through 3809.99 from any 
other subheading, including another subheading within that 








group. 
3810-3816 A change to heading 3810 through 3816 from any other head- 
ing, including another heading within that group. 
3817.10-3817.20 A change to subheading 3817.10 through 3817.20 from any 
other subheading, including another subheading within that 
group, except from subheading 2902.90. 
A change to heading 3818 from any other heading. 
Achange to heading 3819 from any other heading, except from 
heading 2710. 
Achange to heading 3820 from any other heading, except from 
subheading 2905.31. 
A change to heading 3821 from any other heading. 
Achange to heading 3822 from any other heading, except from 
subheading 3002.10 or 3502.90 or heading 3504. 
A change to subheading 3823.11 through 3823.13 from any 
other subheading, including another subheading within that 
group, except from heading 1520. 
3823.19 A change to subheading 3823.19 from any other subheading. 
3823.70 A change to subheading 3823.70 from any other subheading, 
except from heading 1520. 
3824.10 A change to subheading 3824.10 from any other subheading, 
except from heading 3505, subheading 3806.10 or 3806.20, 
or heading 3903, 3905, 3906, 3909, 3911, or 3913. 
3824.20 A change to subheading 3824.20 from any other subheading. 
3824.30 A change to subheading 3824.30 from any other subheading, 
except from heading 2849. 
3824.40 A change to subheading 3824.40 from any other subheading. 
3824.50 A change to subheading 3824.50 from any other subheading, 
except from subheading 3214.90. 
A change to subheading 3824.60 from any other subheading. 
A change to subheading 3824.71 hom 3824.90 from any 
other subheading, including another subheading within that 
group, provided that no more than 60 percent by weight of 
the good classified in this subheading is attributable to one 
substance or compound. 
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(g) 
Section VII: Chapters 39 through 40 


Chapter 39 


NoTE: The country of origin of goods classified in subheadings 
3921.12.15, 3921.13.15, and 3921.90.2550 shall be determined under 
the provisions of § 102.21. 


HTSUS Tariff shift and/or other requirements 


3901-3915 A change to heading 3901 through 3915 from any other head- 
ing, including another heading within that group, provided 
that the domestic polymer content is no less than 40 percent 
by weight of the total polymer content. 

A china to se 3916.10 through 3918.90 from any 
other subheading, including another subheading within that 


group. 

3919.10-3919.90 A change to subheading 3919.10 through 3919.90 from any 
other subheading outside that group. 

3920.10-3921.90 A change to subheading 3920.10 thro 3921.90 from any 
other subheading, including another subheading within that 


group. 

3922-3926 A change to heading 3922 through 3926 from any other head- 
ing, eer: es a heading within that group. 

4001.10-4001.22 A change to subheading 4001.10 through 4001.22 from any 
other subheading, including another subheading within that 








3916.10-3918.90 


group. 

4001.29 A change to subheading 4001.29 from any other subheading, 
except from subheading 4001.21 or 4001.22. 

4001.30 A change to subheading 4001.30 from — other subheading. 


4002.11-4002.70 A change to subheading 4002.11 through 4002.70 from any 
other subheading, including another subheading within that 


group. 
4002.80-4002.99 A change to subheading 4002.80 through 4002.99 from any 
other subheading, including another subheading within that 
group, provided that the domestic rubber content is no less 
than 40 per cent by weight of the total rubber content. 
A change to heading 4003 through 4004 from any other head- 
ing, including another heading within that group. 
Achange to heading 4005 from any other heading, except from 
heading 4001 or 4002. 
A change to heading 4006 through 4010 from any other head- 
’ ing, including another heading within that group. 
A change to su — 4011.10 through 4012.90 from any 
other subheading, including another subheading within that 


group. 

A change to heading 4013 from any other heading. 

A change to subheading 4014.10 — 4014.90 from any 
other subheading, including another subheading within that 


group. 

A change to heading 4015 from any other heading. 

A change to subheading 4016.10 through 4016.99 from any 
other subheading, including another subheading within that 


group. 
A change to heading 4017 from any other heading. 
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(h) 
Section VIII: Chapters 41 through 43 





HTSUS Tariff shift and/or other requirements 





4101-4103 A change to heading 4101 through 4103 from any other chapter. 

4104-4107 A change to heading 4104 through 4107 from any other heading, 
including another heading within that group. 

4108-4111 A sae to heading 4108 through 4111 from any other heading, 
including another heading within that group. 





Chapter 42 


NoTE: The country of origin of goods classified in subheadings 
4202.12.40. through 4202.12.80, 4202.22.40 through 4202.22.80, 
4202.32.40 through 4202.32.95, 4202.92.15 through 4202.92.30, and 
4202.92.60 through 4202.92.90 shall be determined under the provi- 
sions of § 102.21. 





Tariff shift and/or other requirements 


A change to heading 4201 from any other heading. 

A change to subheading 4202.11 from any other heading. 

A change to subheading 4202.12 through 4202.22 from any 
other heading, provided that the change does not result from 
the assembly of foreign cut components. 

A change to subheading 4202.29 from any other heading. 

A change to subheading 4202.31 mato 4202.32 from any 
other heading, provided that the change does not result from 
the assembly of foreign cut components. 

A change to subheading 4202.39 from any other heading. 

A change to subheading 4202.91 through 4202.99 from any 
other heading, provided that the change does not result from 
the assembly of foreign cut components. 

Achange to heading 4203 through 4206 from any other head- 
ing, including another heading within that group. 

A change to heading 4301 from any other chapter. 

A change to subheading 4302.11 through 4302.20 from any 
other heading. 





A change to subheading 4302.30 from any other subheading, 
provided that the change does not result from the romormes o 
of foreign cut fur components. 

Achange to heading 4303 through 4304 from any other head- 
ing, including another heading within that group. 





(i) 
Section IX: Chapters 44 through 46 





HTSUS Tariff shift and/or other requirements 


4401-4411 A change to heading 4401 through 4411 from any other head- 

ing, including another heading within that group. 

A change to heading 4412 from any other heading; or 

Achange to surface-covered plywood of heading 4412 from any 
other plywood that is not surface-covered or is surface-cov- 
ered only with aclear or transparent material which does not 
obscure the grain, texture, or a of the face ply. 

A change to heading 4413 through 4421 from any other head- 
ing, including another heading within that group. 

A change to heading 4501 from any other heading. 

Achange to heading 4502 from any other heading, except from 
heading 4501. 
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Section IX: Chapters 44 through 46—continued 





HTSUS Tariff shift and/or other requirements 
4503-4504 A change to heading 4503 through 4504 from any other head- 
ing, mneke nates heading within that group. 
es 4601.10 rata © 4601.99 from any 
heading within that 


group. 
A change to heading 4602 from any other heading. 





A change to su 


other subheading, including another su 





Section X: Chapters 47 through 49 


HTSUS Tariff shift and/or other requirements 
4701-4702 A change to heading 4701 through 4702 from any other head- 
ing, including another heading within that group. 
4703.11-4704.29 A change to subheading 4703.11 through 4704.29 from any 
other subheading, including another subheading within that 








group. 
4705-4707 A change to heading 4705 through 4707 from any other head- 
ing, including another heading within that group. 
4801-4807 Achange to heading 4801 through 4807 from any other head- 
ing, including another heading within that group. 
A change to subheading 4808.10 from any other heading. 
A change to subheading 4808.20 through 4808.30 from any 
other heading, except from heading 4804. 
4808.90 A change to subheading 4808.90 from any other chapter. 
4809 A change to heading 4809 from any other heading. 
A change to heading 4810 from any other heading. 
A change to subheading 4811.10 through 4811.31 from any 
other heading. 
A change to subheading 4811.39 from any other heading, 
except from heading 4804. 
A change to subheading 4811.40 through 4811.90 from any 
other heading. 
A change to heading 4812 through 4814 from any other head- 
ing, including another heading within that group. 
A change to heading 4815 from any other heading. 
A change to heading 4816 from any other heading, except from 
heading 4809. 
A change to heading 4817 through 4822 from any other head- 
ing, including another heading within that group. 
A change to subheading 4823.11 from any other subheading. 
A change to subheading 4823.19 from any other subheading. 
A change to subheading 4823.20 through 4823.59 from any 
other chapter. 
A change to subheading 4823.60 through 4823.70 from any 
other subheading, including another subheading within that 


group. 

Achange to a good of subheading 4823.90, other than to cards 
not punched and for punchcard machines, from any other 
subheading; or 

Achange to cards not punched and for punchcard machines of 
subheading 4823.90 from any other chapter. 

A change to heading 4901 through 4911 from any other head- 
ing, including another heading within that group. 
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(k) 
Section XII: Chapters 64 through 67 


Chapter 64 


NotE: For purposes of this chapter, the term “formed uppers” means 
uppers, with closed bottoms, which have been shaped by lasting, mold- 
ing or otherwise but not by simply closing at the bottom. The country of 
origin of goods classified in subheadings 6405.20.60, 6406.10.77, 
6406.10.90, and 6406.99.15 shall be determined under the provisions of 
§ 102.21. 





HTSUS Tariff shift and/or other requirements 


6401-6405 A change to heading 6401 through 6405 from any other head- 
ing outside that group, except from formed uppers. 
6406.10 A change to subheading 6406.10 from any other subheading. 
6406.20-6406.99 A change to subheading 6406.20 through 6406.99 from any 
other chapter. 
6505.10 A change to subheading 6505.10 from any other subheading. 
Achange to heading 6506 from any other heading, except from 
heading 6501 through 6502; or 
A change to heading 6506 from heading 6501 by means of a 
blocking process; or 
Achange to heading 6506 from heading 6502, provided that the 
change is the result of at least three processing steps (e.g. 
dyeing, blocking, trimming, or adding a sweatband). 
A change to heading 6507 from any other heading. 
A change to heading 6602 from any other heading. 
A change to subheading 6603.10 from any other heading. 
A change to subheading 6603.20 from any other heading; or 
A change to subheading 6603.20 from subheading 6603.90, 
except when that change is pursuant to General Rule of 
Interpretation 2(a). 
A change to subheading 6603.90 from any other heading. 
A change to heading 6701 from any other heading; or 
A change to articles of feather or down of heading 6701 from 
feath ers or down. 
A change to heading 6702 through 6704 from any other head- 
ing, including another heading within that group. 








(1) 


Section XIII: Chapters 68 through 70 





HTSUS Tariff shift and/or other requirements 


6801-6808 A change to heading 6801 through 6808 from any other head- 
ing, including another heading within that group. 
6809.11 A change to subheading 6809.11 from any other heading. 
A change to subheading 6809.19 from any other heading. 
A change to subheading 6809.90 from any other subheading. 
A change to subheading 6810.11 through 6810.19 from any 
other heading. 
A change to subheading 6810.91 from any other subheading. 
A change to subheading 6810.99 from any other heading. 
A change to subheading 6811.10 from any other heading. 
A change to subheading 6811.20 from any other heading. 
A change to subheading 6811.30 from any other heading. 
A change to subheading 6811.90 from any other heading. 
A change to subheading 6812.10 from any other heading. 
A change to subheading 6812.20 from any other subheading. 
A change to subheading 6812.30 from any other subheading, 
except from subheading 6812.20. 
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Section XIII: Chapters 68 through 70—continued 


HTSUS Tariff shift and/or other requirements 


A change to subheading 6812.40 from any other subheading. 
A change to subheading 6812.50 from any other subheading. 
A change to subheading 6812.60 through 6812.70 from any 
other subheading outside that group. 
A change to subheading 6812.90 from any other heading. 
A change to heading 6813 from any other heading. 
A change to subheading 6814.10 from any other heading. 
90 A change to subheading 6814.90 from any other heading. 
6815.10-6815.99..... A change to subheading 6815.10 ose | 6815.99 from any 
other subheading, including another subheading within that 








group. 
6901-6914 A change to heading 6901 through 6914 from any other chap- 
ter. 





Chapter 70 


NoTE: The country of origin of goods classified in subheadings 
7019.19.15 and 7019.19.28 shall be determined under the provisions of 
§ 102.21. 





Tariff shift and/or other requirements 


A change to heading 7001 from any other heading. 

A change to heading 7002 from any other heading. 

A change to heading 7003 through 7006 from any other head- 
ing outside that group. 

A change to heading 7007 from any other heading. 

A change to heading 7008 from any other heading. 

A change to subheading 7009.10 from any other subheading. 

A change to subheading 7009.91 through 7009.92 from any 
other heading. 

A change to heading 7010 from any other heading. 

Achange to heading 7011 from any other heading, except from 
subheading 7003.30. 

A change to heading 7012 through 7018 from any other head- 
ing, including another heading within that group; or 

A change from uncut and unpolished glassware blanks classi- 
fied in heading 7013 to cut and polished glassware classified 
in heading 7013, provided that there has been a substantial 
amount of both cutting and polishing operations in a single 
country. 

7019.11-7019.19 A change to subheading 7019.11 through 7019.19 from any 
other heading. 
7019.31-7019.32 A change to subheading 7019.31 through 7019.32 from any 

other subheading outside that group. 

A change to subheading 7019.39 from any other subheading. 

A change to subheading 7019.40 through 7019.59 from any 
other subheading outside that group. 

A change to subheading 7019.90 from any other heading. 

Achange to heading 7020 from any other heading, except from 
heading 7010 through 7018. 
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Section XIV: Chapter 71 


Tariff shift and/or other requirements 


Achange to heading 7101 from any other heading, except from 
heading 0307. 
7102-7103 A change to heading 7102 through 7103 from any other chap- 
ter. 
7104-7105 Achange to heading 7104 through 7105 from any other head- 
ing, including another heading within that group. 
A change to heading 7106 from any other chapter. 
Achange to heading 7107 from any other chapter, except from 
Chapter 72 through 76 or Chapter 78 through 83. 
A change to heading 7108 from any other chapter. 
Achange to heading 7109 from any other chapter, except from 
Chapter 72 through 76 or Chapter 78 through 83. 
A change to heading 7110 from any other chapter. 
Achange to heading 7111 from any other chapter, except from 
Chapter 72 through 76 or Chapter 78 through 83. 
A change to heading 7112 from any other heading. 
A change to subheading 7113.11 through 7115.90 from any 
other subheading, including another pktesling within that 








group. 

Achange to heading 7116 from any other heading, except that 
pearls strung but without the addition of clasps or other 
ornamental features of precious metals or stones, shall have 
the origin of the pearls. 

A change to heading 7117 through 7118 from any other head- 
ing, including another heading within that group. 





(n) 


Section XV: Chapters 72 through 83 
Chapter 72 


NoTE: Notwithstanding the specific rules of this chapter, hot-rolled flat- 
rolled steel which is cold-reduced (by cold rolling) shall be treated as a 
good of the country in which the cold-rolled steel is produced. 





HTSUS Tariff shift and/or other requirements 


7201-7206 A change to heading 7201 through 7206 from any other head- 

ing, including another heading within that group. 

Achange to heading 7207 from any other heading, except from 
heading 7206. 

A change to heading 7208 from any other heading. 

Achange to heading 7209 from any other heading, except from 
heading 7208 or 7211. 

Achange to heading 7210 from any other heading, except from 
heading 7208 through 7212. 

Achange to heading 7211 from any other heading, except from 
heading 7208 through 7209. 

Achange to heading 7212 from any other heading, except from 
heading 7208 through 7211. 

A change to heading 7213 from any other heading. 

Achange to heading 7214 from any other heading, except from 
heading 7213. 

Achange to heading 7215 from any other heading, except from 
heading 7213 through 7214. 

Achange to heading 7216 from any other heading, except from 
heading 7208 through 7215. 

Achange to heading 7217 from any other heading, except from 
heading 7213 through 7215. 

A change to heading 7218 from any other heading. 








U.S. CUSTOMS SERVICE 


Section XV: Chapters 72 through 83—continued 





HTSUS Tariff shift and/or other requirements 


7219-7220 A change to heading 7219 through 7220 from any other head- 
ing outside that group. 

A change to heading 7221 through 7222 from any other head- 
ing outside that group. 

Achange to heading 7223 from any other heading, except from 
heading 7221 through 7222. 

A change to heading 7224 from any other heading. 

A change to heading 7225 through 7226 from any other head- 
ing outside that group. 

A change to heading 7227 through 7228 from any other head- 
ing outside that group. 

Achange to heading 7229 from any other heading, except from 
heading 7227 through 7228. 

A change to heading 7301 through 7307 from any other head- 
ing, including another heading within that group. 

A change to heading 7308 from any other heading, except for 
changes resulting from the capcom pa ame performed 
on angles, shapes, or sections classified in heading 7216: 
(a) drilling, punching, notching, —s on or 

sweeping, whether performed individually or in combina- 





tion; 

(b) adding attachments or weldments for composite 
construction; 

(c) adding attachments for handling purposes; 

(d) adding weldments, connectors or attachments to H-sec- 
tions or I-sections; provided that the maximum dimension 
of the weldments, connectors, or attachments is not 
greater than the dimension between the inner surfaces of 
the flanges of the H-sections or I-sections; 

(e) painting, galvanizing, or otherwise coating; or 

(f) adding a simple base plate without stiffening elements, 
individually or in combination with drilling, — , 
notching, or cutting, to create an article suitable as a col- 
umn. 

A change to heading 7309 through 7314 from any other head- 
ing, popes, P4-H heading within that group. 

A change to subheading 7315.11 through 7315.12 from any 
other heading; or 

A change to subheading 7315.11 through 7315.12 from sub- 
head ing 7315.19 or 7315.90, except when that change is pur- 

suant to General Rule of Interpretation 2(a). 

A change to subheading 7315.19 from any other subheading. 

A change to subheading 7315.20 through 7315.89 from any 
other bepypem or 

A change to subheading 7315.20 peer ls gpg from sub- 
heading 7315.90, except when that change is pursuant to 

General Rule of Interpretation 2(a). 

A change to subheading 7315.90 from any other subheading. 
Achange to heading 7316 from any other heading, except from 

heading 7312 or 7315. 

A change to heading 7317 through 7318 from any other head- 
ing, including another heading within that group. 

A change to heading 7319 from any other heading. 

A change to heading 7320 from any other heading. 

A change to subheading 7321.11 through 7321.83 from any 
other heading; or 

Achangetosubheading 7321.11 through 7321.83 from headi 
7321.90, except when that change is pursuant to Gene 
Rule of Mapees here 2(a). 

A change to subheading 7321.90 from any other heading. 
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Section XV: Chapters 72 through 83—continued 


HTSUS Tariff shift and/or other requirements 


7322-7323 Achange to heading 7322 through 7323 from any other head- 
ing, including another heading within that group. 

7324.10-7324.29 A change to subheading 7324.10 through 7324.29 from any 
other subheading, including another subheading within that 








group. 

A change to subheading 7324.90 from any other nome 

A change to heading 7325 through 7326 from any other head- 
ing, including another heading within that group. 

A change to heading 7401 through 7407 from any other head- 
ing, including another heading within that group. 

Achange to heading 7408 from any other heading, except from 
heading 7407. 

A change to heading 7409 from any other heading. 

Achange to heading 7410 from any other heading, except from 

late, sheet, or strip classified in heading 7409 of a thickness 
ess than 5mm. 

A change to heading 7411 through 7418 from any other head- 
ing, including another heading within that group. 

A change to subheading 7419.10 through 7419.99 from any 
other subheading, including another subheading within that 


group. 

A change to heading 7501 from any other heading. 

A change to heading 7502 from any other heading. 

A change to heading 7503 from any other heading. 

A change to heading 7504 from any other heading. 

A change to heading 7505 from any other heading. 

A change to heading 7506 from any other heading; or 

Achange to foil, not exceeding 0.15 mm in thickness, from any 
other good of heading 7506, provided that there has been a 
reduction in thickness of no less than 50 percent. 

A change to subheading 7507.11 through 7508.90 from any 
other subheading, including another subheading within that 


group. 

Achange to heading 7601 through 7604 from any other head- 
ing, including another heading within that group. 

Achange to heading 7605 from any other heading, except from 
heading 7604. 

A change to heading 7606 through 7615 from any other head- 
ing, including another heading within that group. 

A change to subheading 7616.10 through 7616.99 from any 
other subheading, including another subheading within that 


group. 

A change to heading 7801 through 7803 from any other head- 
ing, including another heading within that group. 

A change to subheading 7804.11 through 7804.20 from any 
other subheading, including another subheading within that 
group; or 

Achange to any of the following goods classified in subheading 
7804.11 through 7804.20, including from materials also clas- 
sified in subheading 7804.11 through 7804.20: powder 
except from flakes; flakes except from powder; plates except 
from sheets or strip; sheets except from plate or strip; strip 
except from sheets or plate. 

7805-7806 A change to heading 7805 through 7806 from any other head- 
ing, including another heading within that eu or 

A change to any of the following goods classified in headin 
7805 through 7806, including from materials also classifie 
in heading 7805 through 7806: tubes except from pipes; pipes 
except from tubes; tube or pipe fittings except from tubes or 
pipes; cables/ stranded wire/plaited bands. 
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Section XV: Chapters 72 through 83—continued 


HTSUS Tariff shift and/or other requirements 


7901-7906 A change to heading 7901 through 7906 from any other head- 

ing, including another heading within that group; or 

A change to any of the following goods classified in headin 
7901 through 7906, including from materials also classifi 
in heading 7901 through 7906: matte; unwrought; powder 
except from flakes; flakes except from powder; bars except 
from rods or profiles; rods except from bars or profiles; pro- 
files except from rods or bars; wire except from rod; plates 
except from sheets or strip; sheets except from plate or strip; 
strip except from sheets or plate; foil except from sheet or 
strip; tubes except from pipes; pipes except from tubes; tube 
or pipe fittings except from tubes or pipes. 

A change to heading 7907 from any other heading. 

A change to heading 8001 from any other heading. 

A change to heading 8002 through 8004 from any other head- 
ing, including another heading within that group; or 

A change to any of the ae goods classified in heading 
8002 through 8004, including from materials also classified 
in heading 8002 through 8004: bars except from rods or pro- 
files; rods except from bars or profiles; profiles except from 
rods or bars; wire except from rod; plates except from sheets 
or strip; sheets except from plate or strip; strip except from 
sheets or plate. 

A change to heading 8005 from any other heading; or 

Achange to foil of heading 8005 from powder or flakes of that 
heading; or 

A —- to powder of heading 8005 from foil of that heading; 








A chia to flakes of heading 8005 from foil of that heading. 

A change to heading 8006 through 8007 from any other head- 
ing, including another heading within that group; or 

A change to any of the a goods classified in headin 
8006 through 8007, including from materials also classifi 
in heading 8006 through 8007: tubes except from pipes; pipes 
except from tubes; tube or pipe fittings except from tubes or 
pipes; cables/ stranded wire/plaited bands. 





Chapter 81 


Note: Waste and scrap are products of the country in which they are col- 
lected. 





HTSUS Tariff shift and/or other requirements 


8101.10-8101.92 A change to subheading 8101.10 through 8101.92 from any 
other subheading, including another subheading within that 
group; or 

Achange to any of the following goods classified in subheading 

8101.10 through 8101.92, including from materials also 
classified in subheading 8101.10 through 8101.92: matte; 
unwrought; bars except from rods or profiles; rods except 
from bars or profiles; profiles except from rods or bars; plates 
except from sheets or strip; sheets except from plate or strip; 
strip except from sheets or plate; foil except fh rom sheet or 
strip. 

8101.93 A hides to subheading 8101.93 from any other subheading, 
except from subheading 8101.92. 
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Section XV: Chapters 72 through 83—continued 





HTSUS Tariff shift and/or other requirements 





8101.99 Achange to subheading 8101.99 from any other subheading; or 
Achange to any of the following goods classified in subheading 
og! 99, including from materials also classified in subhead- 
8101.99: tubes except from pipes; pipes except from 
rs, St tube or pipe fittings except from tubes or pipes; cables/ 

stranded wire/ plaited bands. 
8102.10-8102.92 A change. to subheading 8102.10 through 8102.92 from any 
other a including another subheading within that 

‘oup 

A p soma to any of the following goods classified in subheading 
8102.10 ee 8102.92, including from materials also clas- 
sified in subheading 8102.10 through 8102.92: matte; 
unwrought; bars except from rods or profiles; rods except 
from bars or profiles; profiles except from rods or bars; plates 
except from sheets or strip; sheets except from plate or strip; 
po except from sheets or plate; foil except fr rom sheet or 


A ae to subheading 8102.93 a any other subheading, 
except from subheading 8102.9 

A change to subheading 8102.99 fis any other subheading. 

A change to subheading 8103.10 through 8113.00 from any 
other — includinganother subheading within that 
grou 

A iuimaets to any of the following goods classified in subheading 
8103.10 through 8113.00, including from materials also clas- 
sified in subheading 8103.10 through 8113.00: matte; 
unwrought; powder except from flakes; flakes except from 
powder; bars except from rods or profiles; rods except from 
bars or profiles; profiles except from rods or bars; wire except 
from rod; plates except from sheets or strip; sheets except 
from plate or strip; strip except from sheets or plate; foil 
except from sheet or strip; tubes except from pipes; pipes 
except from tubes; tube or pipe fittings except from tubes or 
pipes; cables/stranded wire/plaited bands. 

8201.10-8202.40 A change to subheading 8201.10 through 8202.40 from any 

prt noe includinganother subheading within that 


8202.91 A Sonate to subheading 8202.91 =e any other subheading, 
except from subheading 8202.9 

8202.99 A change to subheading 8202.99 is any other heading. 

8203.10-8207.90 A change to subheading 8203.10 through 8207.90 from any 
other subheading, including another subheading within that 


group. 

8208-8215 A change to heading 8208 through 8215 from any other head- 
ing, including another heading within that group. 

8301.10-8301.50 A change to subheading 8301.10 through 8301.50 from any 
other subheading, including another subheading withinthat 
group, except from subheading 8301.60 when that change is 
pursuant to General Rule of Interpretation 2(a). 

8301.60-8301.70 A change to subheading 8301.60 through 8301.70 from any 
other chapter. 

8302.10-8302.60 A change to subheading 8302.10 through 8302.60 from any 
paved oe including another subheading within that 


8303-8304 A change to Peep 8303 through 8304 from any other head- 
ing, including another heading within ~ group. 

8305.10-8305.90 A change to subheading 8305.10 through 8305. 90 from any 
ee uding another subheading within that 


8306-8307 A change to heading 8306 through 8307 from any other head- 
ing, including another heading within that group. 
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Section XV: Chapters 72 through 83—continued 


HTSUS Tariff shift and/or other requirements 


8308.10-8308.90 A change to subheading 8308.10 through 8308.90 from any 
peor eee including another subheading within that 








8309-8310 A Sunes to heading 8309 through 8310 from any other head- 
ing, including another heading within that group. 

8311.10-8311.90 A change to subheading 8311.10 through 8311.90 from any 
other subheading, including another subheading within that 
group. 





(0) 
Section XVI: Chapters 84 through 85 
Note: Tariff changes within Chapters 84 and 85 which occur only as a 


result of the application of General Rule of Interpretation 2(a) of the 
HTSUS shall not be sufficient to confer origin. 





HTSUS Tariff shift and/or other requirements 


8401.10 A change to subheading 8401.10 from any other subheading. 
8401.20 Achange to subheading 8401.20 from any other subheading; or 
A change to completed machinery and apparatus classified in 
subheading 8401.20 from parts classified in subheading 
8401.20. 
8401.30 A change to subheading 8401.30 from any other subheading. 
: A change to subheading 8401.40 from any other heading. 
8402.11-8402.12 A change to subheading 8402.11 davoneh 8402.12 from any 
other subheading outside that group. 
8402.19-8402.20 A change to subheading 8402.19 through 8402.20 from any 
other subheading, including another subheading within that 





group. 

A change to subheading 8402.90 from any other heading, 
except from heading 7303, 7304, 7305, or 7306 unless the 
change from these headings involves bending to shape. 

A change to subheading 8403.10 from any other subheading. 

A change to subheading 8403.90 from Hd other heading. 


A change to subheading 8404.10 through 8404.20 from any 
other subheading, including another subheading within that 


group. 

A change to subheading 8404.90 from any other heading. 

A change to subheading 8405.10 from any other subheading. 

A change to subheading 8405.90 from any other heading. 

A change to subheading 8406.10 from any other subheading. 

A change to subheading 8406.81 through 8406.82 from any 
other subheading outside that group. 

A change to subheading 8406.90 from any other heading. 

A change to heading 8407 from any other heading. 

A change to heading 8408 from any other heading. 

A change to subheading 8409.10 from any other heading. 

A change to subheading 8409.91 deaah 8409.99 from any 
other heading, except a change resulting from a simple 
assembly. 

8410.11-8410.13 A change to subheading 8410.11 through 8410.13 from any 
other subheading outside that group. 

8410.90 A change to subheading 8410.90 from any other heading. 

8411.11-8411.82 A change to subheading 8411.11 og 8411.82 from any 
other subheading outside that grou 

8411.91-8411.99 A change to subheading 8411.91 tieonch 8411.99 from any 
other heading. 
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Section XVI: Chapters 84 through 85—continued 





HTSUS Tariff shift and/or other requirements 





8412.10-8412.80 A change to subheading 8412.10 through 8412.80 from any 
other subheading, including another subheading within that 


group. 

8412.90 A change to subheading 8412.90 from any other heading. 

8413.11-8413.82 A change to subheading 8413.11 through 8413.82 from any 
other subheading, including another subheading within that 


group. 

8413.91 A change to subheading 8413.91 from any other heading. 

8413.92 A change to subheading 8413.92 from any other heading. 

8414.10-8414.80 A change to subheading 8414.10 through 8414.80 from any 
other subheading, including another subheading within that 


oup. 
A ono to subheading 8414.90 from any other heading. 
Achange to subheading 8415.10 through 8415.83 from any sub 
heading, including another subheading within that group, 
except a change within that group resulting from a simple 
assembly. 
8415.90 A change to subheading 8415.90 from any other subheading, 
except from heading 7411, 7608, 8414, 8501, or 8535 through 
8537 when resulting from a simple assembly. 
8416.10-8416.30 A change to subheading 8416.10 through 8416.30 from any 
other subheading, including another subheading within that 


group. 
A change to subheading 8416.90 from = other heading. 
8417.10-8417.80 A change to subheading 8417.10 through 8417.80 from any 

other subheading, including another subheading within that 


group. 
8417.90 A change to subheading 8417.90 from one other heading. 


8418.10-8418.91 A change to subheading 8418.10 through 8418.91 from any 
other subheading, including another subheading within that 


group. 

8418.99 A change to subheading 8418.99 from any other heading, 
except from heading 7303, 7304, 7305, or 7306 unless the 
change from these headings involves bending to shape. 

8419.11-8419.89 A change to subheading 8419.11 through 8419.89 from any 
other subheading, including another subheading within that 


group. 

8419.90 A change to subheading 8419.90 from any other heading, 
except from heading 7303, 7304, 7305, or 7306 unless the 
change from these headings involves bending to shape, and 
except from heading 8501 when resulting from a simple 
assembly. 

8420.10 A change to subheading 8420.10 from any other subheading. 

8420.91 A change to subheading 8420.91 from any other heading. 

8420.99 A change to subheading 8420.99 from any other heading, 
except from heading 8501 when resulting from a pen 
assembly. 

A change to subheading 8421.11 through 8421.39 from any 
other subheading, including another subheading within that 


group. 

A change to subheading 8421.91 from any other heading. 

A change to subheading 8421.99 from on | other heading. 

A change to subheading 8422.11 through 8422.40 from any 
other subheading, including another subheading within that 


group. 

A change to subheading 8422.90 from any other heading, 
except from heading 8501 when resulting from a pene 
asembly. 

A change to subheading 8423.10 through 8423.89 from any 
other subheading, including another subheading within that 
group. 
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Section XVI: Chapters 84 through 85—continued 


HTSUS Tariff shift and/or other requirements 


8423.90 A change to subheading 8423.90 from any other heading. 
8424.10-8424.89 A change to subheading 8424.10 through 8424.89 from any 
other subheading, including another subheading within that 








group. 

A change to subheading 8424.90 from any other heading, 
except from subheading 8414.40 or 8414.80. 

A change to subheading 8425.11 through 8430.69 from any 
other subheading, including another subheading within that 


group. 

Achange to heading 8431 from any other heading, except from 
heading 8501 when resulting from a simple assembly. 

A change to subheading 8432.10 through 8432.80 from any 
other subheading, including another subheading within that 


group. 

A change to subheading 8432.90 from ~ other heading. 

A change to subheading 8433.11 through 8433.60 from any 
other subheading, including another subheading within that 


group. 

A change to subheading 8433.90 from any other heading, 
except from heading 8407 or 8408 when resulting from asim- 
ple assem bly. 

A change to subheading 8434.10 through 8434.20 from any 
other subheading, including another subheading within that 


except from heading 8501 when resulting from a sim 
assembly. 
A change to subheading 8435.10 from any other subheading. 
8435.90 A change to subheading 8435.90 from any other ——e 
e 


group. 
A change to subheading 8434.90 from any other — 
ple 


except from heading 8501 when resulting from a simp 
assembly. 

8436.10-8436.80 A change to subheading 8436.10 through 8436.80 from any 
other subheading, including another subheading within that 


group. 
A change to subheading 8436.91 from any other heading. 
8436.99 A change to subheading 8436.99 from any other heading, 
except from ve 8408, or 8501 when resulting 
from a simple assembly. 
8437.10-8437.80 A change to subheading 8437.10 through 8437.80 from any 
other subheading, including another subheading within that 


group. 

8437.90 A change to subheading 8437.90 from any other heading, 
except from race. ta 8408, or 8501 when resulting 
from a simple assembly. 

8438.10-8438.80 A change to subheading 8438.10 through 8438.80 from any 
other subheading, including another subheading within that 


group. 

8438.90 A change to subheading 8438.90 from any other heading, 
except from eo 8408, or 8501 when resulting 
from a simple assembly. 

8439.10-8439.30 A change to subheading 8439.10 through 8439.30 from any 
other subheading, including another subheading within that 


group. 

8439.91 A change to subheading 8439.91 from any other heading, 
except from heading 8407, 8408, or 8501 when resulting 
from a simple assembly. 

8439.99 A change to subheading 8439.99 from any other heading, 
except from heading 8407, 8408, or 8501 when resulting 
from a simple assembly. 

8440.10 A change to subheading 8440.10 from any other subheading. 
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HTSUS Tariff shift and/or other requirements 





8440.90 A change to subheading 8440.90 from any other heading, 
except from heading 8407, 8408, or 8501 when resulting 
from a simple assembly. 

8441.10-8441.80 A change to subheading 8441.10 through 8441.80 from any 
other subheading, including another subheading within that 


group. 

8441.90 A change to subheading 8441.90 from any other heading, 
except from heading 8407, 8408, or 8501 when resulting 
from a simple assembly. 

8442.10-8442.30 A change to subheading 8442.10 through 8442.30 from any 
other subheading outside that group. 

8442.40 A change to subheading 8442.40 from any other heading, 
except from heading 8501 when resulting from a seapte 
assembly. 

8442.50 A change to subheading 8442.50 from any other heading. 

8443.11-8443.60 A change to subheading 8443.11 Gave 8443.60 from any 
other subheading outside that group. 

8443.90 A change to subheading 8443.90 from any other heading, 
except from heading 8501 when resulting from a simple 
assembly. 

A change to heading 8444 from any other heading. 
8445.11-8447.90 A change to subheading 8445.11 through 8447.90 from any 
other subheading outside that group. 

8448.11-8448.19 A change to subheading 8448.11 through 8448.19 from any 
other subheading, including another subheading within that 


group. 
8448.20-8448.59 A change to subheading 8448.20 through 8448.59 from any 
other heading, except from heading 8501 when resulting 
from a simple assembly. 
A change to heading 8449 from any other heading. 
8450.11-8450.20 A change to subheading 8450.11 through 8450.20 from any 
other subheading, including another subheading within that 


group. 

8450.90 A change to subheading 8450.90 from any other heading, 
except from heading 8501 when resulting from a simple 
assembly. 

8451.10-8451.80 A change to subheading 8451.10 through 8451.80 from any 
other subheading, including another subheading within that 


‘oup. 

8451.90 A aianee to subheading 8451.90 from any other ae 
except from heading 8501 when resulting from a simple 
assembly. 

8452.10-8452.29 A change to subheading 8452.10 through 8452.29 from any 
other subheading outside that group. 

8452.30-8452.40 A change to subheading 8452.30 through 8452.40 from any 
other subheading, including another subheading within that 


group. 

8452.90 A change to subheading 8452.90 from any other ——e 
except from heading 8501 when resulting from a simple 
assembly. 

8453.10-8453.80 A change to subheading 8453.10 through 8453.80 from any 
other subheading, including another subheading within that 
group. 

8453.90 A change to subheading 8453.90 from any other heading, 
except from heading 8501 when resulting from a simple 
assembly. 

8454.10-8454.30 A change to subheading 8454.10 through 8454.30 from any 
other subheading, including another subheading within that 


group. 
8454.90 A change to subheading 8454.90 from any other heading. 
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HTSUS Tariff shift and/or other requirements 


8455.10-8455.22 A change to subheading 8455.10 through 8455.22 from any 
other subheading, including another subheading within that 








group. 

8455.30 A change to subheading 8455.30 from any other heading. 

8455.90 A change to subheading 8455.90 from any other heading, 
except from heading 8501 when resulting from a simple 
assembly. 

8456.10-8456.99 A change to subheading 8456.10 through 8456.99 from any 
other heading. 

8457.10 A change to subheading 8457.10 from any other heading, 
except from heading 8458 through 8465 when resulting from 
a simple assembly. 

8457.20-8465.99 A change to subheading 8457.20 through 8465.99 from any 
other heading, including another heading within that group. 

8466.10-8466.94 A change to subheading 8466.10 through 8466.94 from any 
other heading outside that group, except from heading 8501 
when resulting from a simple ra 

8467.11-8467.89 A change to subheading 8467.11 through 8467.89 from any 
other subheading, including another subheading within that 


group. 

8467.91-8467.99 A change to subheading 8467.91 through 8467.99 from any 
other heading, except from heading 8407. 

8468.10-8468.80 A change to subheading 8468.10 through 8468.80 from any 
other subheading, including another subheading within that 


group. 
8468.90 A change to subheading 8468.90 from any other heading. 
8469.11-8469.12 A change to subheading 8469.11 through 8469.12 from any 
other subheading outside that group. 
8469.20-8469.30 A change to subheading 8469.20 through 8469.30 from any 
other subheading outside that group. 
8470.10-8471.50 A change to subheading 8470.10 through 8471.50 from any 
other subheading outside that group, except from heading 
8473; or 
A change to subheading 8470.10 through 8471.50 from any 
other subheading within that group or from heading 8473, 
rovided that the change is not the result of a simple assem- 


ly. 
8471.60-8472.90 A change to subheading 8471.60 through 8472.90 from any 
other subheading outside that group, except from subhead- 
ing 8504.40 or heading 8473; or 

A change to subheading 8471.60 through 8472.90 from any 
other subheading within that group or from subheading 
8504.40 or from heading 8473, provided that the change is 
not the result of a simple assembly. 

Achange to heading 8473 from any other heading, except from 
heading 8414, 8501, 8504, 8534, 8541, or 8542 when result- 
ing from a simple assembly. 

A change to subheading 8474.10 through 8474.80 from any 
other subheading outside that group, except from heading 
8501; or 

A change to subheading 8474.10 through 8474.80 from any 
other subheading within that group or from heading 8501, 

rovided that the change is not the result of a simple assem- 


y. 

A change to subheading 8474.90 from any other pps 
except from heading 8501 when resulting from a simple 
assembly. 

A change to subheading 8475.10 from any other subheading. 

A change to subheading 8475.21 through 8475.29 from any 
other subheading outside that group. 
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8475.90 A change to subheading 8475.90 from any other heading, 
except from heading 8501 when resulting from a simple 
assembly. 

8476.21-8476.89 A change to subheading 8476.21 through 8476.89 from any 
other subheading outside that group. 

8476.90 A change to subheading 8476.90 from any other heading, 
except from heading 8501 when resulting from a simple 
assembly. 

8477.10-8477.80 A change to subheading 8477.10 through 8477.80 from any 
ese eam ey including another subheading within that 


8477.90 A neue to subheading 8477.90 from any other heading, 
except from heading 8501 when resulting from a simple 
assembly. 

8478.10 A change to subheading 8478.10 from any other subheading. 

8478.90 A change to subheading 8478.90 from any other oe 
except from heading 8501 when resulting from a simple 
assembly. 

8479.10-8479.89 A change to subheading 8479.10 through 8479.89 from any 
other subheading, including another subheading within that 
group. 

8479.90 A change to subheading 8479.90 from any other heading, 
except from heading 8501 when resulting from a simple 
assembly. 

A change i. heading 8480 from any other heading. 

A change to subheading 8481.10 through 8481.80 from any 
other heading, or from subheading 8481.90 except when 
resulting from a simple assembly. 

A change to subheading 8481.90 from any other heading. 

A change to subheading 8482.10 through 8482.80 from any 
other heading; or 

A change to subheading 8482.10 through 8482.80 from any 
other subheading, including another subheading within that 
group, except from inner or outer races or rings classified in 
subheading 8482.99.05, 8482.99.15, or 8482.99.25. 

8482.91-8482.99 A change to subheading 8482.91 through 8482.99 from any 
other heading. 

8483.10 A change to subheading 8483.10 from any other subheading. 

8483.20 A change to subheading 8483.20 from any other subheading, 
except from subheading 8482.10 through 8482.80. 

A change to subheading 8483.30 through 8483.60 from any 
other subheading, including another subheading within that 


group. 
A change to subheading 8483.90 from nee 4 other heading. 


A change to subheading 8484.10 through 8484.90 from any 
pena ‘Su aaa including another subheading within that 


A Hae 38 to subheading 8485 from any other heading. 

A change to heading 8501 from any other heading. 

A change to heading 8502 from any other heading. 

A change to heading 8503 from any other heading. 

A change to subheading 8504.10 oy 8504.50 from any 
other subheading outside that 

A change to subheading 8504.90 fr ent any other heading. 

A change to subheading 8505.11 als 4 8505.30 from any 
other subheading, including another subheading within that 


group. 
A change to subheading 8505.90 from any other heading. 








U.S. CUSTOMS SERVICE 


Section XVI: Chapters 84 through 85—continued 





HTSUS Tariff shift and/or other requirements 


8506.10 Achange to subheading 8506. 10 from any other subheading; or 
Achange toa primary cell or battery of maganese dioxide of an 
external volume not exceeding 300 cm® of subheading 
8506.10 from any other good of subheading 8506.10; or 
Achange toa primary cell or battery of maganese dioxide of an 
external fo a ere 300 cm? of subheading 8506.10 
from any other good of subheading 8506.10. 
8506.30 Achange to subheading 8506.30 from any other subheading; or 
A change to a primary cell or battery of mercuric oxide of an 
external volume not exceeding 300 cm® of subheading 
8506.30 from any other good of subheading 8506.30; or 
A change to a primary cell or battery, of mercuric oxide of an 
external volume —- 300 cm® of subheading 8506.30 
from any other good of subheading 8506.30. 
8506.40 Achange to subheading 8506.40 from any other subheading; or 
Achange toa primary cell or battery of silver oxide of an exter- 
nal volume not exceeding 300 cm® of subheading 8506.40 
from any other good of subheading 8506.40; or 
Achange toa primary cell or battery of silver oxide of an exter- 
nal volume exceeding 300 cm? of as 8506.40 from 
any other good of subheading 8506.4 
8506.50-8506.80 A change to subheading 8506.50 rain 8506.80 from any 
other subheading outside that group; or 
Achange to a primary cell or battery of an external volume not 
exceeding 300 cm” of subheading 8506.50 through 8506.80 
from any other good of subheading 8506.50 through 8506.80; 
or 
A change to a primary cell or battery of an external volume 
exceed ing 300 cm? of subheading 8506.50 through 8506.80 
from any other good of subheading 8506.50 through 8506.80. 
A change to subheading 8506.90 from any other heading. 
A change to subheading 8507.10 dwreueh 8507.80 from any 
other subheading, including another subheading within that 





group. 

A change to subheading 8507.90 from any other heading. 

A change to subheading 8508.10 through 8508.80 from any 
other subheading, including another subheading within that 


group. 
8508.90 A change to subheading 8508.90 from any other headin 
except from heading 8501 when resulting from a prone « 
assembly. 
8509.10-8509.80 A change to subheading 8509.10 through 8509.80 from any 
pease ama including another subheading within that 


8509.90 A pea to subheading 8509.90 from any other headin 
except from heading 8501 when resulting from a pes = 
assembly. 

A change to subheading 8510.10 through 8510.30 from any 
ps apes including another subheading within that 


A pw to subheading 8510.90 from any other heading, 
except from heading 8501 when resulting from a simp e 
assembly. 

A change a subheading 8511.10 through 8511.80 from any 
other subheading, including another subheading within that 


group. 

A change to subheading 8511.90 from | other heading. 

A change to subheading 8512.10 through 8512.30 from any 
other subheading outside that group. 
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Section XVI: Chapters 84 through 85—continued 





HTSUS Tariff shift and/or other requirements 





8512.40 A change to subheading 8512.40 from any other subheading, 
pt from subheading 8512.90 or heading 8501 when 
resulting from a simple assembly. 

8512.90 A change to subheading 8512.90 from any other heading. 

A change to subheading 8513.10 from any other subheading. 

A change to subheading 8513.90 from any other heading. 

A change to subheading 8514.10 through 8514.40 from any 
other subheading, including another subheading within that 


group. 

A change to subheading 8514.90 from any other heading. 

A change to subheading 8515.11 through 8515.80 from any 
other subheading outside that group. 

A change to subheading 8515.90 from -_ other heading. 

A change to subheading 8516.10 through 8516.79 from any 
other subheading, including another subheading within that 


group. 

A change to subheading 8516.80 from any other heading. 

A change to subheading 8516.90 from any other heading. 

A change to subheading 8517.11 through 8517.80 from any 
other subheading outside that group, except from subhead- 
ing 8517.90; or 

A change to subheading 8517.11 through 8517.80 from sub- 
head ing 8517.90, provided that the change is not the result 
of a simple assembly. 

A change to subheading 8517.90 from any other heading. 

A change to subheading 8518.10 through 8518.50 from any 
other heading. 

A change to subheading 8518.90 from any other heading. 

A change to subheading 8519.10 throes 8519.40 from any 
pee eee et including another subheading within that 


8519.92-8519.93 A p team to subheading 8519.92 through 8519.93 from any 
other subheading outside that group. 

8519.99 A change to subheading 8519.99 from any other subheading. 

8520.10-8520.20 A change to subheading 8520.10 onal 8520.20 from any 
ae oo including another subheading within that 


8520.32-8520.33 A anes to subheading 8520.32 — 8520.33 from any 
other subheading outside that grou 

8520.39-8520.90 A change to subheading 8520.39 6 8520.90 from any 
other subheading, including another subheading within that 


group. 
A change to subheading 8521.10 through 8521.90 from any 
other subheading, including another subheading within that 


group. 

A change to heading 8522 from any other heading. 

A change to heading 8523 from any other heading. 

A change to heading 8524 from any other heading. 

A change to subheading 8525.10 through 8525.20 from any 
other subheading outside that group. 

A change to subheading 8525.30 through 8525.40 from any 
other subheading, including another subheading within that 
group, except a change to video camera recorders of subhead- 
ing 8525.40 from television cameras of subheading 8525.30. 

8526.10-8526.92 A change to subheading 8526.10 through 8526.92 from any 
other subheading, including another subheading within that 


group. 
8527.12-8527.13 A change to subheading 8527.12 through 8527.13 from any 
other subheading outside that group. 
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Section XVI: Chapters 84 through 85—continued 


HTSUS Tariff shift and/or other requirements 


8527.19-8527.90 A change to subheading 8527.19 through 8527.90 from any 
— subheading, including another subheading within that 








oup. 
8528.12-8528.30 A pel to subheading 8528.12 through 8528.30 from any 
other subheading, including another subheading within that 
group, except from subheading 8540.11 through 8540.12. 
A change to heading 8529 from any other heading. 
A change to subheading 8530.10 through 8530.80 from any 
other subheading, including another subheading within that 


group. 

A change to subheading 8530.90 from any other heading. 

A change to subheading 8531.10 ce | 8531.80 from any 
other subheading, including another subheading within that 
group, except from subheading 8531.90 when resulting from 
a simple assembly. 

A change to subheading 8531.90 from any other heading. 

A change to subheading 8532.10 Penns 8532.30 from any 
other subheading, including another subheading within that 


group. 

A change to subheading 8532.90 from ~— other heading. 

A change to subheading 8533.10 through 8533.40 from any 
other subheading, including another subheading within that 


group. 

A change to subheading 8533.90 from any other heading. 

A change to heading 8534 from any other heading. 

A change to subheading 8535.10 through 8535.90 from any 
other subheading, including another subheading within that 


group. 
A change to subheading 8536.10 through 8536.90 from any 
other subheading, including another subheading within that 


group. 

A change to heading 8537 from any other heading. 

A change to heading 8538 from any other heading. 

A change to subheading 8539.10 through 8539.31 from any 
other subheading, including another subheading within that 


group. 

8539.32-8539.39 A change to subheading 8539.32 through 8539.39 from any 
other subheading outside that group. 

8539.41-8539.49 A change to subheading 8539.41 through 8539.49 from any 
other subheading outside that group. 

8539.90 A change to subheading 8539.90 from any other heading. 

8540.11-8540.20 A change to subheading 8540.11 through 8540.20 from any 
other subheading, including another subheading within that 


group. 

8540.40-8540.60 A change to subheading 8540.40 oe 8540.60 from any 
other subheading outside that gr 

8540.71-8540.99 A change to subheading 8540.71 gaa 8540.99 from any 
po gaa includinganother subheading within that 


8540.91-8540.99 A pal to subheading 8540.91 through 8540.99 from any 
other subheading, including another subheading within that 
group, except when resulting from a simple assembly. 
8541-8542 A change to heading 8541 ae h 8542 from any other sub- 
heading, including another subheading within that group; or 
A change to a mounted chip, die or wafer classified in headin: 
8541 or 8542 from an unmounted chip, die or wafer classifie 
in heading 8541 or 8542; or 
A change toa programmed * ‘read only memory” (ROM) chip 
from an unprogrammed “programmable read only memory 
(PROM) chip. 
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Section XVI: Chapters 84 through 85—continued 








HTSUS Tariff shift and/or other requirements 

8543.11-8543.19 ..... A change to subheading 8543.11 oe 8543.19 from any 
other subheading outside that grou 

8543.20-8543.30..... A change to subheading 8543.20 Paces 8543.30 from any 
yor pe aaa including another subheading within that 

8543.40-8543.89 ..... A oe to subheading 8543.40 through 8543.89 from any 
other subheading outside that group. 

OSES a ee A change to subheading 8543.90 from any other heading. 

8544.11-8544.70 ..... A change to subheading 8544.11 through 8544.70 from any 


other subheading, including another subheading within that 

group, except when resulting from a simple assembly. 
8545.11-8547.90..... A change to subheading 8545.11 through 8547.90 from any 

other subheading, including another subheading within that 











group. 
eee es Ome A change to heading 8548 from any other heading. 
(p) 
Section XVII: Chapters 86 through 89 
HTSUS Tariff shift and/or other requirements 

ao oh a rR A change to heading 8601 from any other heading. 

MN Git od crcl wis aN oe A change to heading 8602 from any other heading. 
8603-8606 .......... A change to heading 8603 through 8606 from any other head- 


ing, including another heading within that group, except 
from heading 8607 when that change is pursuant to General 
Rule of Interpretation 2(a). 

voto 8 Nee ga A change to subheading 8607.11 from any other subheading, 
except from subheading 8607.12, and except from subhead- 
ing 8607.19 when that change is pursuant to General Rule 
of Inter pretation 2(a). 

20 OR 2 Rar aS A change to subheading 8607.12 from any other subheading, 
except from subheading 8607.11, and except from subhead- 
ing 8607.19 when that change is pursuant to General Rule 
of Interpretation 2(a). 

BOOT ADs toca ss o A change to subheading 8607.19 from any other subheading. 

8607.21-8607.99 ..... A change to subheading 8607.21 through 8607.99 from any 
other heading, except to mounted brake linings and pads of 
subheading 8607.21 through 8607.99 from subheading 


6813.10. 

RMT care sig ces Sansie eae A change to heading 8608 from any other heading. 

ce cas Oe th A change to heading 8609 from any other heading, except from 
heading 7309 through 7311. 

8701-8705 8706 ..... A change to heading 8701 through 8705 from any other head- 
ing, including another heading within that group, except 
from heading 

MO oidisc AS eet A change to r= 8706 from any other heading. 

WOE soivince slots race Achange to heading 8707 from any other heading. ¢ except from 


subheading 8708.29 when that change is pursuant to Gen- 
eral Rule of Interpretation 2(a). 





NotE: Any change to heading 8708 from subheading 8709.90, 8716.90, 


8431.20, or 8431.49 shall not be considered to satisfy a required change 
in tariff classification. 
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Section XVII: Chapters 86 through 89—continued 


HTSUS 





Tariff shift and/or other requirements 


8708.10 A change to subheading 8708.10 from any other subheading. 
: A change to subheading 8708.29 from any other subheading. 

8708.31 A change to subheading 8708.31 from any other heading, 
except to mounted brake linings and pads of subheading 
8708.31 from subheading 6813.10. 

8708.39 A change to subheading 8708.39 from any other heading. 

8708.40 A change to subheading 8708.40 from any other subheading, 
except from subheading 8708.99 when that change is pur- 
suant to General Rule of Interpretation 2(a). 

8708.50 A change to subheading 8708.50 from any other subheading, 
except from subheading 8708.99 when that change is pur- 
suant to General Rule of Interpretation 2(a). 

8708.60 A change to subheading 8708.60 from any other subheading. 

A change to subheading 8708.70 from any other subheading. 

8708.80 A change to subheading 8708.80 from any other subheading, 
except from subheading 8708.99 when that change is pur- 
suant to General Rule of Interpretation 2(a). 

8708.91 A change to subheading 8708.91 from any other subheading, 
except from subheading 8708.99 when that change is pur- 
suant to General Rule of Interpretation 2(a). 

8708.92 A change to subheading 8708.92 from any other subheading. 

A change to subheading 8708.93 from any other subheading. 

8708.94 A change to subheading 8708.94 from any other subheading, 
except from subheading 8708.99 when that change is pur- 
suant to General Rule of Interpretation 2(a). 

A change to subheading 8708.99 from ~— other subheading. 

A change to subheading 8709.11 through 8709.19 from an 
other subheading outside that group, except from subhead- 
ing 8709.90 when that change is pursuant to General Rule 
of Interpretation 2(a). 

A change to subheading 8709.90 from any other heading, 
except from subheading 8431.20 or heading 8708. 

A change to heading 8710 from any other heading. 

A change to heading 8711 through 8713 from any other head- 
ing, including another heading within that group, except 
from heading 8714 when that change is pursuant to General 
Rule of Interpretation 2(a). 

A change to heading 8714 from any other heading, except from 
subheading 6813.10 to mounted brake linings or pads classi- 
fied in heading 8714. 

A change to heading 8715 from any other heading. 

A change to subheading 8716.10 through 8716.80 from any 
other heading, except from subheading 8716.90 when that 
change is pursuant to General Rule of Interpretation 2(a). 

A change to subheading 8716.90 from any other heading, 
except from subheading 8709.90 or 8431.49. 

Achange to heading 8801 through 8802 from any other head- 
ing outside that group, except from heading 8803 when that 
change is pursuant to General Rule of Interpretation 2(a). 

A change to subheading 8803.10 through 8803.90 from any 
other subheading, including another subheading within that 





oup. 

A Suanee to heading 8805 from any other heading. 

A change to heading 8901 through 8903 from any other head- 
ing outside that group. 

A change to heading 8904 from any other heading. 

A change to heading 8905 from any other chapter. 
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Section XVII: Chapters 86 through 89—continued 


HTSUS Tariff shift and/or other requirements 


8906-8907 A change to heading 8906 through 8907 from any other head- 
ing, including another heading within that group, except 
from heading 8903 or 8905. 
A change to heading 8908 from any otherchapter. 











Section XVIII: Chapters 90 through 92 





HTSUS Tariff shift and/or other requirements 


9001.10 A change to subheading 9001.10 from any other subheading, 
except from subheading 8544.70. 

9001.20-9001.30 A change to subheading 9001.20 through 9001.30 from any 
other subheading, including another subheading within that 





group. 

9001.40-9001.90 A change to subheading 9001.40 through 9001.90 from any 
other subheading, including another subheading within that 
group, except from lens blanks of heading 7014 or subhead- 
ing 7015.10. 

9002.11-9002.90 A change to subheading 9002.11 through 9002.90 from any 
other subheading, including another subheading within that 
group, except from subheading 9001.90 or from lens blanks 
of heading 7014. 

9003.11-9003.19 A change to subheading 9003.11 through 9003.19 from any 
other heading; or 

A change to subheading 9003.11 through 9003.19 from any 

other subheading, including another subheading within that 
group, except from subheading 9003.90 if the temples or 
fronts are not domestic materials. 

9003.90 A change to subheading 9003.90 from any other heading. 

Achange to heading 9004 from any other heading, except from 

subheading 9001.40 or 9001.50. 

9005.10-9005.80 A change to subheading 9005.10 through 9005.80 from any 
other subheading, including another subheading within that 


group. 

9005.90 A change to subheading 9005.90 from any other heading, 
except from heading 9001 or 9002. 

9006.10-9006.69 A change to subheading 9006.10 through 9006.69 from any 
poe eens tis including another subheading within that 


9006.91-9006.99 A cnaiae to subheading 9006.91 through 9006.99 from any 
other heading. 

9007.11-9007.19 A change to subheading 9007.11 through 9007.19 from any 
coe, subheading, including another subheading within that 


oup. 
9007.20 hae to subheading 9007.20 from any other subheading; or 
Achange to a projector for film of less than 16mm width of sub 
heading 9007.20 from any other projector of subheading 
9007.20; or 
A change from a projector for film of less than 16mm width of 
—o 9007.20 to any other projector of subheading 
007.20. 
9007.91-9007.92 A change to subheading 9007.91 through 9007.92 from any 
other heading, except from lenses of heading 9002 when 
resulting from a simple assembly. 
9008.10-9008.40 A change to subheading 9008.10 through 9008.40 from any 
other subheading, including another subheading within that 
group. 
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Section XVIII: Chapters 90 through 92—continued 





HTSUS Tariff shift and/or other requirements 





9008.90 A change to subheading 9008.90 from any other heading, 
except from lenses of heading 9002 when resulting from a 
simple assembly. 

9009.11-9009.30 A change to subheading 9009.11 through 9009.30 from any 
other subheading, including another subheading within that 


oup. 
A ened to subheading 9009.90 from any other heading. 
A change to subheading 9010.10 from any other subheading. 
A change to subheading 9010.41 through 9010.50 from any 
other subheading outside that group. 
9010.60 A change to subheading 9010.60 from any other subheading. 
: A change to subheading 9010.90 from any other heading. 
9011.10-9011.80 A change to subheading 9011.10 through 9011.80 from any 
other subheading, including another subheading within that 


group. 

9011.90 A change to subheading 9011.90 from any other heading. 

9012.10 A change to a 9012.10 from any other subheading, 
including another subheading within that group. 

9012.90 A change to subheading 9012.90 from any other heading. 

9013.10 A change to subheading 9013.10 from any other subheading, 
except from optical telescopes of subheading 9005.80. 

9013.20-9013.80 A change to subheading 9013.20 through 9013.80 from any 
other subheading, including another subheading within that 


group. 

9013.90 A change to subheading 9013.90 from any other subheading, 
except from subheading 9002.19 when resulting from a sim- 
ple assembly. 

9014.10-9014.80 A change to subheading 9014.10 through 9014.80 from any 
other subheading, including another subheading within that 


group. 
A change to subheading 9014.90 from — other heading. 


A change to subheading 9015.10 through 9015.80 from any 
other subheading, including another subheading within that 


group. 

A change to subheading 9015.90 from any other heading. 

A change to heading 9016 from any other Symmes’ 

A change to subheading 9017.10 through 9017.80 from any - 
pra re including another subheading within that 


9017.90 A Shes to subheading 9017.90 from any other heading. 

9018.11 A change to subheading 9018.11 from any other subheading, 
except to electro-cardiographs from printed circuit assem- 
blies when resulting from a simple assembly. 

9018.12-9018.14 A change to subheading 9018.12 through 9018.14 from an 
other subheading outside that group, except from poorer | 
ing 9018.19. 

9018.19 A change to subheading 9018.19 from any other subheading, 
except to patient monitorin systems from = circuit 
assem blies when resulting from a simple assemb 

9018.20-9018.32 A change to subheading 9018.20 through 9018.32 a any 
other subheading, including another subheading within that 


group. 

9018.39 A change to subheading 9018.39 from any other subheading, 
except from surgical tubing of subheading 4009.10 when 
resulting from a simple assembly. 

9018.41-9018.50 A change to subheading 9018.41 through 9018.50 from any 
other subheading, including another subheading within that 
group. 
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Section XVIII: Chapters 90 through 92—continued 


HTSUS Tariff shift and/or other requirements 


9018.90 A change to subheading 9018.90 from any other subheading, 
except from subheading 9001.90 or synthetic rubber classi- 
fied in heading 4002 when resulting from a simple assembly; 
or 

A change to defibrillators from printed circuit assemblies, 

except when resulting from a simple assembly. 
9019.10-9019.20 A change to subheading 9019.10 through 9019.20 from any 
other subheading, including another subheading within that 








group. 

A change to heading 9020 from any other heading. 

9021.11 A change to subheading 9021.11 from any other subheading, 
including another subheading within that group. 

9021.19 A change to subheading 9021.19 from any other subheading, 
except from nails classified in heading 7317 or screws classi- 
fied in heading 7318 when resulting from a simple assembly. 

9021.21-9021.90 A change to subheading 9021.21 through 9021.90 from any 
other subheading, including another subheading within that 


group. 

9022.12-9022.14 A change to subheading 9022.12 a 9022.14 from any 
other subheading outside that grou 

9022.19-9022.90 A change to subheading 9022.19 (ta 9022.90 from any 
other subheading, including another subheading within that 


group. 

A change to heading 9023 from any other heading. 

A change to subheading 9024.10 through 9024.80 from any 
other subheading, including another subheading within that 


group. 

9024.90 A change to subheading 9024.90 from ra 4 other heading. 

9025.11-9025.80 A change to subheading 9025.11 through 9025.80 from any 
other subheading, including another subheading within that 


group. 
9025.90 A change to subheading 9025.90 from ~ other heading. 


9026.10-9026.80 A change to subheading 9026.10 through 9026.80 from any 
other subheading, including another subheading within that 


group. 
9026.90 A change to subheading 9026.90 from any other heading. 
9027.10-9027.90 A change to subheading 9027.10 through 9027.90 from any 
other subheading, including another subheading within that 


group. 
9028.10-9028.30 A change to subheading 9028.10 through 9028.30 from any 
other subheading, including another subheading within that 


group. 

A change to subheading 9028.90 from any other heading. 

A change to subheading 9029.10 through 9029.20 from any 
other subheading, including another subheading within that 


group. 

A change to subheading 9029.90 from any other heading. 

A change to subheading 9030.10 through 9030.40 from any 
other subheading, including another subheading within that 


group. 

9030.82-9030.83 A change to subheading 9030.82 a 9030.83 from any 
other subheading outside that grou 

9030.89-9030.90 A change to subheading 9030.89 eect 9030.90 from any 
other subheading outside that group. 

9031.10-9031.30 A change to subheading 9031.10 through 9031.30 from any 
other subheading, including another subheading within that 


group. 
9031.41-9031.49 A change to subheading 9031.41 through 9031.49 from any 
other subheading outside that group. 
9031.80 A change to subheading 9031.80 from any other subheading. 
9031.90 A change to subheading 9031.90 from any other heading. 
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Section XVIII: Chapters 90 through 92—continued 


HTSUS Tariff shift and/or other requirements 


9032.10-9032.89 A change to subheading 9032.10 through 9032.89 from any 
pene aN including another subheading within that 








A Shona to subheading 9032.90 from any other epg 
except from heading 8537 when resulting from a simple 
assembly. 

A change to heading 9033 from any other heading. 





Chapter 91 


NoTE: The country of origin of goods classified in subheading 
9113.90.40 shall be determined under the provisions of § 102.21. 





HTSUS Tariff shift and/or other requirements 


9101-9107 A change to heading 9101 through 9107 from any other head- 
ing outside that group, except from heading 9108 through 
9110; or 

A change to heading 9101 through 9107 from complete move 
ments, unassembled, classified in subheading 9110.11 or 
9110.90, or from rough movements classified in subheading 
9110.19 or 9110.90. 

A change to heading 9108 through 9109 from any other head- 
ing outside that group, except from heading 9110; or 

A change to heading 9108 through 9109 from complete move 
ments, unassembled, classified in subheading 9110.11 or 
9110.90, or from rough movements classified in subheading 
9110.19 or 9110.90. 

Achange to heading 9110 from any other heading, except from 
subheading 9114.90. 

A change to subheading 9111.10 through 9111.80 from any 
other subheading outside that group, except from subhead- 
ing 9111.90 when that change is pursuant to General Rule 
of Interpretation 2(a). 

9111.90 A change to subheading 9111.90 from any other heading. 

9112.10-9112.80 A change to subheading 9112.10 through 9112.80 from any 
other subheading outside that group, except from subhead- 
ing 9112.90 when that change is pursuant to General Rule 
of Interpretation 2(a). 

A change to subheading 9112.90 from any other heading. 

A change to heading 9113 from any other heading. 

A change to heading 9114 from any other heading. 

A change to heading 9201 through 9208 from any other head- 
ing, including another heading within that group, except 
from heading 9209 when that change is pursuant to General 
Rule of Interpretation 2(a). 

A change to heading 9209 from any other heading. 








Section XIX: Chapter 93 





Tariff shift and/or other requirements 


A change to heading 9301 through 9304 from any other head- 
ing, including another heading within that group, except 
from heading 9305 when that change is pursuant to General 
Rule of Interpretation 2(a). 

A change to heading 9305 from any other heading. 

A change to heading 9306 from any other heading. 

A change to heading 9307 from any other heading. 
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(s) 
Section XX: Chapters 94 through 96 


Chapter 94 


NOTE: For a good classifiable in subheadings 9404.30 through 9404.90 
which does not meet the appropriate tariff shift rule specified for those 
subheadings, the country of origin is the country where all cutting and 
sewing operations required to form the outer shell were performed. If 
all cutting and sewing operations required to form the outer shell were 
not performed in a single country, the country of origin will be the single 
country where the component of the outer shell which determines the 
classification of that good was produced. If a single country did not pro- 
duce a component of the outer shell which determines the classification 
of that good, then the country of origin will be the country in which the 
good last underwent a substantial assembly process. Notwithstanding 
the foregoing provisions of this Note, the country of origin of goods clas- 
sified in subheadings 9404.90.10 and 9404.90.80 through 9404.90.95 
shall be determined under the provisions of § 102.21. 





HTSUS Tariff shift and/or other requirements 


9401.10-9401.80 A change to subheading 9401.10 through 9401.80 from any 
other subheading outside that group, except from subhead- 
ing 9403.10 through 9403.80, and except from subheading 
9401.90 or 9403.90 when that change is pursuant to General 
Rule of Interpretation 2(a). 

A change to subheading 9401.90 from any other heading, 
except from subheading 9403.90. 

Achange to heading 9402 from any other heading, except from 
subheading 9401.10 through 9401.80 or subheading 9403.10 
through 9403.80, and except from subheading 9401.90 or 
9403.90 when that change is pursuant to General Rule of 
Interpretation 2(a). 

9403.10-9403.80 A change to subheading 9403.10 through 9403.80 from any 
other subheading outside that group, except from subhead- 
ing 9401.10 through 9401.80, and except from subheading 
9401.90 or 9403.90 when that change is pursuant to General 
Rule of Interpretation 2(a). 

9403.90 A change to subheading 9403.90 from any other heading, 
except from subheading 9401.90. 

9404.10-9404.29 A change to subheading 9404.10 through 9404.29 from any 
other heading. 

9404.30-9404.90 A change to down- and/or feather-filled goods classified in sub 
heading 9404.30 through 9404.90 from any other heading; or 

For all other goods classified in subheading 9404.30 through 
9404.90, achange from any other heading, except from head- 
ing 5007, 5111 through 5113, 5208 through 5212, 5309 
through 5311, 5407 through 5408, 5512 through 5516, 5602 
through 5603, 5801 through 5804, 5806, 5809 through 5810, 
5901, 5903 through 5904, 5906 through 5907, or 6001 
through 6002, or subheading 6307.90. 

A change to subheading 9405.10 through 9405.60 from any 
other subheading outside that group, except from subhead- 
ing 9405.91 through 9405.99 when that change is pursuant 
to General Rule of Interpretation 2(a) 

A change to subheading 9405.91 Sin 9405.99 from any 
other heading. 

A change to heading 9406 from any other heading. 
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Section XX: Chapters 94 through 96—continued 


Tariff shift and/or other requirements 


A change to heading 9501 from any other chapter, except from 
heading 8714 when that change is pursuant to General Rule 
of Interpretation 2(a). 

A change to subheading 9502.10 from any other subheading, 
one from skins for stuffed dolls classified in subheading 

502.99. 

A change to subheading 9502.99 from any nal heading, 
except from subheading 9503.41 through 9503.4 

A change to subheading 9503.10 through 9503.30 2k any 
pre as a including another subheading within that 








A pal to toys classified in subheading 9503.41 through 
9503.49 from any other heading; or 

A change to toys classified in subheading 9503.41 through 
9503.49 from parts and accessories classified in subheading 
9503.41 through 9503.49; or 

A change to parts and accessories classified in subheading 
9503.41 through 9503.49 from any other heading, except 
from heading 9502, 6111, or 6209. 

9503.50-9503.60 A change to subheading 9503.50 through 9503.60 from any 

other subheading, including another subheading within that 


group. 
9503.70-9503.90 A change to subheading 9503.70 through 9503.90 from any 
other chapter. 
9504.10-9506.29 A change to subheading 9504.10 through 9506.29 from any 
other subheading, including another subheading within that 


group. 
9506.31 A change to subheading 9506.31 from any other subheading, 


except from subheading 9506.39 
9506.32-9506.99 A change to subheading 9506.32 through 9506.99 from any 
other subheading, including another subheading within that 


group. 

9507.10-9507.30 A change to subheading 9507.10 through 9507.30 from any 
other chapter. 

9507.90 A change to subheading 9507.90 from any other subheading, 
except from heading 5004 through 5006, subheading 
5402.10 through 5402.49, subheading 5406.10 through 
5406.20, or head ing 5603 or 5404. 

A change to heading 9508 from any other heading. 





Chapter 96 


Note: The country of origin of goods classified in subheading 
9612.10.9010 shall be determined under the provisions of § 102.21. 





Tariff shift and/or other requirements 


A change to heading 9601 from any other heading. 

A change to heading 9602 from any other heading. 

A change to heading 9603 from any other heading. 

Achange to heading 9604 through 9605 from any other head- 
ing, including another heading within that group. 

A change to subheading 9606.10 from any other heading. 

A change to subheading 9606.21 through 9606.29 from any 
other heading. 

A change to subheading 9606.30 from any other heading. 

A change to subheading 9607.11 theead 9607.19 from any 
other subheading, except from subheading 9607.20 when 
that change is pursuant to General Rule of Interpretation 





2(a). 
A change to subheading 9607.20 from any other subheading. 
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Section XX: Chapters 94 through 96—continued 


HTSUS Tariff shift and/or other requirements 


9608.10-9608.40 A change to subheading 9608.10 through 9608.40 from any 
other subheading, including another subheading within that 
group, except from subheading 9608.60. 

9608.50 A change to subheading 9608.50 from any other heading. 

9608.60-9608.99 A change to subheading 9608.60 through 9608.99 from any 
other subheading, including another subheading within that 


group. 
9609.10 A change to subheading 9609.10 from any other subheading. 
A change to subheading 9609.20 from any other chapter. 
A change to subheading 9609.90 from any other chapter. 
9610-9612 Achange to heading 9610 through 9612 from any other head- 
ing, including another heading within that group. 
9613.10-9613.20 A change to subheading 9613.10 through 9613.20 from any 
other subheading outside that group. 
9613.30-9613.80 A change to subheading 9613.30 through 9613.80 from any 
other subheading, including another subheading within that 


group. 
9613.90 A change to subheading 9613.90 from any other heading. 
9614.20 A change to subheading 9614.20 from any other subheading, 
except to roughly shaped blocks of wood or root of subhead- 
ing 9614.20 from heading 4407. 
A change to subheading 9614.90 from any other heading. 
A change to subheading 9615.11 through 9615.90 from any 
other subheading, including another subheading within that 


group. 
Achange to heading 9616 through 9618 from any other head- 
ing, including another heading within that group. 











(t) 
Section XXI: Chapter 97 


HTSUS Tariff shift and/or other requirements 


9701.10-9701.90 A change to a 9701.10 ein. 9701.90 from any 
other subheading, including another subheading within that 








group. 
9702-9706 Achange to heading 9702 through 9706 from any other head- 
ing, including another heading within that group. 





PART 134—COUNTRY OF ORIGIN MARKING 
1. The authority citation for Part 134 continues to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 20, Harmo- 
nized Tariff Schedule of the United States), 1304, 1624. 

2. In § 134.32, paragraph (r) is removed. 

3. In § 134.43, paragraph (e) is revised to read as follows: 


§ 134.43 Methods of marking specific articles. 


* * * * * * * 


(e) Assembled articles. Where an article is produced as a result of an 
assembly operation and the country of origin of such article is deter- 
mined under this chapter to be the country in which the article was 
finally assembled, such article may be marked, as appropriate, in a 
manner such as the following: 

(1) Assembled in (country of final assembly); 
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(2) Assembled in (country of final assembly) from components of 
(name of country or countries of origin of all components); or 
(3) Made in, or product of, (country of final assembly). 
MICHAEL H. LANE, 
Acting Commissioner of Customs. 


Approved: May 29, 1996. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, June 6, 1996 (61 FR 28932)] 





(T.D. 96-49) 
FOREIGN CURRENCIES 


DaILy RATES FOR COUNTRIES NOT ON QUARTERLY LIST FOR May 1996 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown 
below. The rates of exchange, based on these buying rates, are published 


for the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Holiday: May 27, 1996. 


Greece drachma: 


$0.004087 

.004109 

.004106 

.004106 

.004106 

.004108 

.004126 

.004132 

.004136 

May 10, 1996 .004109 
May 11, 1996 .004109 
May 12, 1996 .004109 
May 13, 1996 .004111 
May 14, 1996 .004112 
.004107 

.004106 

May 17, 1996 .004127 
May 18, 1996 .004127 
May 19, 1996 .004127 
.004114 

.004103 

May 22, 1996 .004103 
May 23, 1996 .004099 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
May 1996 (continued): 


Greece drachma (continued): 


May 24, 1996 $0.004092 
May 25, 1996 004092 
May 26, 1996 004092 
May 27, 1996 004092 
May 28, 1996 004092 
May 29, 1996 004098 
May 30, 1996 004119 
May 31, 1996 004141 


South Korea won: 


May 1, 1996 $0.001285 
May 2, 1996 001284 


May 3, 1996 001285 
May 4, 1996 001285 
May 5, 1996 001285 
May 6, 1996 001285 
May 7, 1996 001285 
May 8, 1996 001285 
May 9, 1996 001285 
May 10, 1996 001285 
May 11, 1996 001285 
May 12, 1996 001285 
May 13, 1996 001285 
May 14, 1996 001285 
May 15, 1996 001285 
May 16, 1996 001283 
May 17, 1996 001282 
May 18, 1996 001282 
May 19, 1996 001282 
May 20, 1996 001280 
May 21, 1996 001282 
May 22, 1996 001279 
May 23, 1996 001279 
May 24, 1996 001279 
May 25, 1996 001279 
May 26, 1996 001279 
May 27, 1996 001279 
May 28, 1996 001271 
May 29, 1996 001269 
May 30, 1996 001269 
May 31, 1996 001269 


Taiwan N.T. dollar: 


May 1, 1996 $0.036805 
May 2, 1996 .036805 


May 3, 1996 036805 
May 4, 1996 036805 
May 5, 1996 036805 
May 6, 1996 036792 
May 7, 1996 036805 
May 8, 1996 036805 
May 9, 1996 036792 
May 10, 1996 036792 
May 11, 1996 036792 
May 12, 1996 036792 
le BR Ih ed 8 Gh vas di is es eee 036792 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
May 1996 (continued): 


Taiwan N.T. dollar (continued): 


May 14, 1996 
May 15, 1996 
May 16, 1996 
May 17, 1996 
May 18, 1996 
May 19, 1996 
May 20, 1996 
May 21, 1996 
May 22, 1996 
May 23, 1996 
May 24, 1996 
May 25, 1996 
May 26, 1996 
May 27, 1996 
May 28, 1996 
May 29, 1996 
May 30, 1996 
May 31, 1996 


Dated: June 1, 1996. 


$0.036765 
.036751 
.036738 
.036711 
.036711 
036711 
.036603 
.036590 
.036576 
.036630 
.035778 
.035778 
.035778 
.035778 
035829 
.035984 
.036127 
.036127 


FRANK CANTONE, 
Chief, 


Customs Information Exchange. 





(T.D. 96-50) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATES FOR May 1996 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rates published in Treasury Decision 96-40 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, con- 
version shall be at the following rates. 


Holiday: May 27, 1996. 
South Africa, Republic of, rand: 


May 1, 1996 
May 2, 1996 
May 3, 1996 
May 4, 1996 
May 5, 1996 


$0.230681 
.227790 
.228050 
.228050 
.228050 
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FOREIGN CURRENCIES—Variances from quarterly rates for May 1996 
(continued): 


South Africa, Republic of, rand (continued): 


May 6, 1996 $0.226886 
May 7, 1996 227842 
May 8, 1996 222469 
May 9, 1996 .223714 
May 10, 1996 .227790 
May 11, 1996 .227790 
May 12, 1996 .227790 
May 13, 1996 .228833 
May 14, 1996 .232558 
May 15, 1996 .231080 
May 16, 1996 229226 
May 17, 1996 .231214 
May 18, 1996 .231214 
May 19, 1996 .231214 
May 20, 1996 .231214 
May 21, 1996 .230681 
May 22, 1996 .229621 
May 23, 1996 .228990 
May 24, 1996 .229226 
May 25, 1996 .229226 
May 26, 1996 .229226 
May 27, 1996 .229226 
May 28, 1996 .227273 
May 29, 1996 .228180 
May 30, 1996 .228389 


May 31, 1996 .235710 
Switzerland franc: 


May 16, 1996 $0.794913 
May 17, 1996 -797067 
May 18, 1996 -797067 
May 19, 1996 -797067 
May 20, 1996 -7192079 
May 21, 1996 -789079 
May 22, 1996 -789889 
May 23, 1996 -791327 
May 24, 1996 -789266 
May 25, 1996 -789266 
May 26, 1996 -789266 
May 27, 1996 -789266 
May 28, 1996 , -784929 
May 29, 1996 -786782 
May 30, 1996 -794535 


Venezuela bolivar: 


May 1, 1996 $0.002154 
May 2, 1996 002149 
May 3, 1996 .002137 
May 4, 1996 .002137 
May 5, 1996 .002137 
May 6, 1996 .002110 
May 7, 1996 .002136 
May 8, 1996 .002154 
May 9, 1996 .002136 
May 10, 1996 .002141 
May 11, 1996 002141 
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FOREIGN CURRENCIES—Variances from quarterly rates for May 1996 
(continued): 


Venezuela bolivar (continued): 


May 12, 1996 $0.002141 
May 13, 1996 002134 
May 14, 1996 002137 
May 15, 1996 002131 
May 16, 1996 002110 
May 17, 1996 002100 
May 18, 1996 002100 
May 19, 1996 002100 
May 20, 1996 002131 
May 21, 1996 002127 
May 22, 1996 002118 
May 23, 1996 002127 
May 24, 1996 002128 
May 25, 1996 002128 
May 26, 1996 002128 
May 27, 1996 002128 
May 28, 1996 002124 
May 29, 1996 002127 
May 30, 1996 002127 
May 31, 1996 , 002122 


Dated: June 1, 1996. 


FRANK CANTONE, 
Chief, 


Customs Information Exchange. 





U.S. Customs Service 


General Notices 


NEW RULES OF ORIGIN FOR COUNTRY OF ORIGIN 
DECLARATIONS COVERING TEXTILES AND TEXTILE 
PRODUCTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This document reminds the public that new rules of origin 
will apply for purposes of preparing and filing country of origin declara- 
tions for importations of textiles and textile products entered, or with- 
drawn from warehouse, for consumption on or after July 1, 1996. 


FOR FURTHER INFORMATION CONTACT: For operational 
aspects: Mark Laria, Chief, Commercial Enforcement, Office of Field 
Operations (202-927-0370). For information about the new rules of 
origin, contact the Textiles Branch, Office of Regulations and Rulings 
(202-482-7050). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 12.130, Customs Regulations (19 CFR 12.130) concerns the 
country of origin of textiles and textile products that are subject to sec- 
tion 204, Agricultural Act of 1956, as amended (7 U.S.C. 1854). Para- 
graph (f) of § 12.130 provides that all importations of textiles and textile 
products subject to section 204 shall be accompanied by the appropriate 
declaration(s) set forth in subparagraph (f)(1) (single country declara- 
tion) or subparagraph (f)(2) (multiple country declaration). Further, 
paragraph (g) of § 12.130 provides that release of articles from Customs 
custody will be denied until the country of origin determination can be 
made by Customs. In the event that a textile or textile product is 
released from Customs custody and it is subsequently determined that 
the merchandise is not entitled to admission into the commerce of the 
United States because its country of origin was not accurately repre- 
sented to Customs, a demand for redelivery will be made as provided in 
§ 141.113(b), Customs Regulations (19 CFR 141.113(b)). 

On September 5, 1995, Customs published in the Federal Register (60 
FR 46188) a final rule document setting forth, in § 102.21, Customs 
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Regulations (19 CFR 102.21), new rules of origin applicable to textile 
and apparel products. Those new rules control the determination of the 
country of origin of textile and apparel products for purposes of the Cus- 
toms laws and the administration of quantitative restrictions and thus 
must be applied for purposes of preparing and filing the country decla- 
rations provided for in § 12.130(f) of the Customs Regulations. The new 
rules are effective for merchandise entered, or withdrawn from ware- 
house, for consumption on or after July 1, 1996. The new rules do not 
allow for any grace period. 

The purpose of this notice is to remind importers that they should be 
particularly alert in the case of merchandise shipped prior to July 1, 
1996, that will be entered for consumption, or withdrawn from ware- 
house for consumption, on or after that date. If the new rules of origin 
result in a country of origin determination that is different from that 
reached under previously applicable rules, the visa (if applicable), coun- 
try declaration and country of origin marking pertaining to the mer- 
chandise may not be valid for entry and release purposes. Importers are 
also reminded that, pursuant to section 484, Tariff Act of 1930, as 
amended (19 U.S.C. 1484), reasonable care must be used when declaring 
the country of origin to Customs, which includes the accurate comple- 
tion and/or verification of country declarations required under 
§ 12.130 of the Customs Regulations. 


Dated: June 6, 1996. 


SAMUEL H. BANKS, 
Assistant Commissioner, 
Office of Field Operations. 


{Published in the Federal Register, June 12, 1996 (61 FR 29797)] 





QUOTA STATUS REPORTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed change in issuance; request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and 
respondent burden, Customs invites the general public and other Fed- 
eral agencies to comment on a change in issuance regarding Quota Sta- 
tus Reports. This request for comment is being made pursuant to the 
Paperwork Reduction Act of 1995 (Public Law 104-13; 44 U.S.C. 
3505(c)(2)). 


DATES: Written comments should be received on or before [July 8, 
1996], to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, 
Quota, Technical Programs, Office of Field Operations, Room 1316, 
1301 Constitution Avenue, NW., Washington, D.C. 20229. 
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FOR FUTHER INFORMATION CONTACT: Requests for additional 
information or copies of the reports should be directed to U.S. Customs 
Service, Attn: Karen Cooper, Room 1316, 1301 Constitution Avenue, 
NW,, Washington, D.C. 20229, Telephone (202) 927-5401. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on a proposal of Customs: (1) to cease publication of the vari- 
ous quota reports in paper format; and (2) to disconnect the telephone 
lines used only to provide a weekly update on usage of textile quotas for 
16 different countries. These quota reports (Textile Status Report, 
Sugar report, and Commodities Other than Textiles Report) are cur- 
rently on the Customs Electronic Bulletin Board, available for down- 
loading, to all with a personal computer, modem and telephone line, free 
of charge. These reports will also be on the Customs Home Page on the 
Internet. The comments that are submitted will be summarized and 
will become a matter of public record. 


Dated: June 3, 1996. 


SAMUEL H. BANKS, 
Assistant Commissioner, 
Office of Field Operations. 


[Published in the Federal Register, June 7, 1996 (61 FR 29167)] 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, June 5, 1996. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
SANDRA L. GETHERS, 
(for Stuart P Seidel, Assistant Commissioner, 
Office of Regulations and Rulings.) 


MODIFICATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF CERAMIC LUMINARIA 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling pertaining to the tariff classifi- 
cation of ceramic luminaria. Notice of the proposed modification was 
published April 17, 1996, in the Customs BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after August 19, 1996. 


FOR FURTHER INFORMATION CONTACT: Ann Segura Minardi, 
Food and Chemicals Classification Branch, (202-482-6958). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On April 17, 1996, Customs published a notice in the CUSTOMS BULLE- 
TIN, Volume 30, Number 16, proposing to modify Headquarters Ruling 
Letter (HRL) 085343, dated December 7, 1989, wherein a product iden- 
tified as a “Ceramic Halloween candle holder” was held to be classifi- 
able under subheading 9505.90.6000, Harmonized Tariff Schedule of 
the United States Annotated (HTSUSA), which provides for “Festive, 
carnival or other entertainment articles, including magic tricks and 
practical joke articles; parts and accessories thereof: Other: Other.” 
One comment was received in response to this notice. 








U.S. CUSTOMS SERVICE 125 


Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying HRL 085343 to reflect the proper classi- 
fication of the ceramic luminaria under subheading 6913.90.5000, 
HTSUSA, which provides for “Statuettes and other ornamental 
ceramic articles: Other: Other: Other.” This provision is dutiable at 6.6 
percent ad valorem under the general column one rate. Headquarters 
Ruling Letter 958484, modifying HRL 085343 is set forth in the 
“Attachment” to this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: May 30, 1996. 


JOHN B. ELKINS, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, May 30, 1996. 
CLA-2 RR:TC:FC 958484 ASM 
Category: Classification 


Tariff No. 6913.90.5000 
Ms. BRENDA A. JACOBS 


SHARRETTS, PALEY, CARTER & BLAUVELDT 

1707 L Street, N.W. 

Washington, DC 20036 

Re: Modification of HRL 085343 concerning the tariff classification of ceramic luminaria. 
DEAR MS. JACOBS: 

This letter concerns the modification of Headquarters Ruling Letter (HRL) 085343, 
dated December 7, 1989, in which you were advised of the classification of ceramic lumina- 
ria (identified as item no. 32-61-23) under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA). Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Title VI (Customs Moderation) of mc North American Free 
Trade Agreement Implementation Act, Pub. L. 103-182, 107 Stat 2057, 2186 (1993) (here- 
inafter section 625), notice of the proposed revocation of NYRL 893043 was published April 
17, 1996, in the CUSTOMS BULLETIN, Volume 30, Number 16. 

Facts: 


The subject articles are rectangular shaped ceramic luminaria. They are designed to look 
like paper bags having holes representing eyes, nose, and mouth. The luminaria have large 
openings in back to accommodate a candle placed in the base of the ceramic. The tops of the 
luminaria are open. 

In HRL 085343, dated December 7, 1989, this item was held to be classifiable under sub- 
heading 9505.90.6000, Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA), which provides for “Festive, carnival or other entertainment articles, includ- 
ing magic trick’s and practical joke articles; parts and accessories thereof: Other: Other.” 
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Issue: 


Whether rectangular shaped ceramic luminaria are properly classified as “festive 
articles” under heading 9505, HTSUSA, or as “ornamental ceramic articles” under head- 
ing 6913, HTSUSA. 


Law and Analysis: 


Classification of merchandise under to HTSUSA, is made in accordance with the Gen- 
eral Rules of Interpretation (GRI’s). The systematic detail of the harmonized system is 
such that virtually all goods are classified by application of GRI 1, that is, according to the 
terms of the headings of the tariff schedule and any relative section or chapter notes. In the 
event that the goods cannot be classified solely on to basis of GRI, 1 and if the headings and 
legal notes do not otherwise require, the remaining GRI’s may then be applied. The 
Explanatory Notes to the Harmonized Commodity Description and Coding System (EN’s), 
which represent the official interpretation of the tariff at the international level, facilitate 
classification under the HTSUSA by offering guidance in understanding the scope of the 
headings and GRI’s. 

Heading 9505, HTSUSA, includes articles which are for “Festive, carnival, or other 
entertainment purposes.” The EN’s to 9505, state that the heading covers: 

(A) Festive, carnival or other entertainment articles, which in view of their intended 
use are generally made of non-durable material. They include: 

(1) Decorations such as festoons, garlands, Chinese lanterns, etc., as well as 
various decorative articles made of paper, metal foil, glass fibre, etc., for Christ- 
mas trees (e.g., tinsel, stars, icicles), artificial snow, coloured balls, bells lanterns, 
etc. Cake and other decorations (e.g., animals, flags) which are traditionally 
associated with a particular festival are also classified here. 

* bg * * a % * 


In Headquarters Ruling Letter (HRL) 951897, issued August 26, 1992, it was deter- 
mined that a “Glow Monster” jack-o-lantern, was classifiable in subheading 9505.90.60, 
HTSUSA, as a festive article, when the article, as a whole, met the following criteria: 


1. is of nondurable material or, generally, is not purchased because of its extreme 
worth, or intrinsic value (e.g., paper, cardboard, metal foil, glass fiber, plastic, wood); 
4 functions primarily as a decoration (e.g. its primary function is not utilitarian); 
an 
3. is traditionally associated or used with a particular festival (e.g., stockings and 
tree ornaments for Christmas, decorative eggs for Easter). 

Although this product appears to be of nondurable material which functions primarily as 
a decoration, we have determined that it does not meet the criteria established for classifi- 
cation as a “festive” article within subheading 9505.90, HTSUSA. The fact that the article 
is identified as a “Ceramic Halloween candle holder” does not, in and of itself, convey the 
requisite association with Halloween. 

These articles are, in fact, designed as “luminaria.” Luminaria are ceramic or plastic 
bags with candles inside. They are popular in Latin America and the Southwest U.S. and 
are not traditionally used or associated with Halloween or any particular festival. This 
article is a rectangular shaped ceramic piece, designed to mimic a paper bag and to hold a 
lighted candle. There can be no question that these are luminaria and not round pumpkin 
jack-o-lanterns which may be associated with the Halloween season. The orange color and 
cut-out eyes/mouth are not enough to convey the impression of jack-o-lanterns rather than 
luminaria. See HRL 957954. 

The EN’s to heading 6913, HTSUSA, state that the heading “* * * covers a wide range of 
ceramic articles of the type designed essentially for the interior decoration of homes, 
offices, assembly rooms, churches, etc., and outdoor ornaments (e.g., garden ornaments).” 
The EN’s further state that heading 6913 covers: 


(A) Articles which have no utility value but are wholly ornamental, and articles 
whose only usefulness is to support or contain other decorative articles or to add to 
their decorative effect, e.g.: 

(1) Statues, statuettes, busts, haut or bas reliefs, and other figures for interior 
or exterior decoration; ornaments (including those forming parts of clock sets) for 
matelpieces, shelves, etc., (animals, symbolic or allegorical figures, etc.); sporting 
or art trophies; wall ornaments incorporating fittings for hanging (plaques, trays, 
plates); medallions; firescreens; artificial flowers, fruit, leaves, etc.; wreaths and 


similar ornaments for tombs; knick-knacks for shelves or domestic display-cabi- 
nets. 
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It is our determination that the articles in question are specifically described by heading 
6913, HTSUSA, which include for statuettes and other ornamental ceramic articles. 
Clearly, these articles may be used for interior or exterior decoration and to ornament a 
mantelpiece or shelf. They may also he used as knickknacks in a display cabinet. Further- 
more, the subject luminaria are wholly ornamental; other than providing a holder for a 
candle, they serve no utilitarian purpose. If candles are inserted, they would merely 
enhance the decorative value of these articles. 

Holding: 

The product identified as a “Ceramic Halloween candle holder” (item no. 32-61-23) is 
properly classifiable within subheading 6913.90.5000, HTSUSA, which provides for “Stat- 
uettes and other ornamental ceramic articles: Other: Other: Other.” This provision is duti- 
able at 6.6 percent ad valorem under the general column one rate. 

Headquarter’s Ruling Letter 085343, dated December 7, 1989, is hereby modified. In 
accordance with section 625, this ruling will become effective 60 days after its publication 
in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 625 does 
not constitute a change of practice or position in accordance with section 177.10(c)(1), Cus- 
toms Regulations (19 CFR 177.10(c)(1)). 

JOHN B. ELKINS, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 





PROPOSED REVOCATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF A CERTAIN LEAN 
ON ME ACTIVITY BOLSTER 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 
1625), as amended by section 623 of Title VI (Customs Modernization) 
of the North American Free Trade Agreement Implementation Act 
(Pub.L. 103-182, 107 Stat. 2057), this notice advises interested parties 
that Customs intends to revoke New York Ruling Letter (NYRL) 
811956, dated July 18, 1995, concerning the classification of of a certain 
Lean On Me Activity Bolster. 


DATE: Comments must be received on or before July 19, 1996. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations end Rulings, 
Tariff Classification Division, 1301 Constitution Avenue, N.W.,, (Frank- 
lin Court Building), Washington, D.C. 20229. Comments submitted 
may be inspected at the Office of Regulations and Rulings, located at 
Franklin Court, 1099 14th Street, N.W., Suite 4000, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Norman W. King, Food 
and Chemicals Classification Branch, Office of Regulations and Rul- 
ings (202) 482-7097. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub.L. 
103-182, 107 Stat. 2057), this notice advises interested parties that 
Customs intends to revoke a ruling pertaining to the tariff classification 
of an article, known as Lean On Me Activity Bolster. 

NYRL 811956, dated July 18, 1995, held that the article was classified 
in subheading 9404.90.20, Harmonized Tariff Schedule of the United 
States (HTSUS) as other pillows, cushions and similar furnishings, not 
of cotton. Customs intends to revoke NYRL 811956, Attachment A to 
this document, to reflect the proper classification in subheading 
9503.90.0030, HTSUS, as other toys (except models), not having a 
spring merchandise. 

Before taking this action, consideration will be given to any written 
comments timely received. Proposed Headquarters Ruling Letter 
958785, revoking NYRL 811956 and classifying the product in sub- 
heading 9503.90.0030, HTSUS, is set forth in Attachment B to this doc- 
ument. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: May 31, 1996. 


JOHN B. ELKINS, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 
[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, July 18, 1998. 
CLA-2-94:S:N:N6:349 811956 
Category: Classification 


Tariff No. 9404.90.2000 
MR. JOSEPH J. KENNY 


LIBERTY INTERNATIONAL, INC. 
470 Main Street 
Pawtucket, RI 02860 


Re: The tariff classification of an activity bolster from Hong Kong. 
DEAR MR. KENNY: 


In your letter dated June 16, 1995, on behalf of Summer Infant Products, Inc., you 
requested a tariff classification ruling. 

The submitted sample referred to in your letter as the “Lean On Me Activity Bolster” 
style number 4100, is considered a cushion. The cushion is made of a solid piece of foam 
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which is covered with 65 percent polyester and 35 percent cotton woven fabric. The fabricis 
printed in a bright safari motif. It is U-shaped and has an opening in the center where a 
child can sit or kneel. Affixed to the top portion are a number of toys which include a plastic 
cup, brightly colored rings, a butterfly, a textile book, plastic mirror, and a noisemaker. On 
the sides are two mesh pockets. 

In your letter you expressed the belief this item, an activity center, is a toy classifiable 
under subheading 9503.90.0030, HTS, and as such would be duty free. Please note, for a 
product to be considered a toy, it’s primary function must be to amuse. However, the toys 
provided with the bolster would do so only for very young children who generally can not 
crawl and can not hold objects in their hands. Once achild could crawl, as the baby pictured 
in the submitted brochure. It is unclear as to why they would stay in such a confined space. 
Also, they would be frustrated by the fact that the toys are attached to the product and can- 
not be stretched to place them in their mouth (i.e. the teething ring) or be played with away 
from the product. If the product provides amusement, it would do so only to the youngest 
ages it is marketed to. Therefore, during its functional life, the primary use of this product 
is not to amuse. 

The applicable subheading for the cushion will be 9404.90.2000, Harmonized Tariff 
Schedule of the United States (HTS), which provides for mattress supports; articles of bed- 
dingand similar furnishing (for example, mattresses, quilts, eiderdowns, cushions, pouffes 
and pillows) fitted with springs or stuffed or internally fitted with any material or of cellu- 
lar rubber or plastics, whether or not covered: other: pillows, cushions and similar furnish- 
ings: other. The rate of duty will be 6 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

Acopy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is supported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


CLA-2 RR:TC:FC 958785K 
Category: Classification 


Tariff No. 9503.90.0030 
JOHN R. PETERSON, ESQ, 


MARGARET R. POLITO, Esq. 
NEVILLE, PETERSON & WILLIAMS 
80 Broad Street, 34th Floor 
New York, NY 10004 


Re: Tariff classification of Lean On Me Activity Bolster; Revocation of New York Ruling 
Letter (NYRL) 811956. 


DEAR MR. PETERSON AND MS. POLITO: 

In your letter of December 26, 1995, on behalf of Summer Infant Products, Inc., you 
requested that we reconsider NYRL 811956, dated July 18, 1995, that held that an article 
referred to as Lean On Me Activity Bolster was classified in subheading 9404.90.20, Har- 
monized Tariff Schedule of the United States (HTSUS) (1995) as other pillows, cushions 
and similar furnishings, not of cotton, with duty at the general rate of 6 percent ad valorem. 
This letter is to inform you that NYRL 811956 no longer reflects the views of the Customs 
Service. The following represents our position. 
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Facts: 


A commercial sample of a Lean On Me Activity Bolster, made in China, was submitted 
with the reconsideration request and will be returned at the conclusion of this decision as 
requested. The merchandise is described in the reconsideration letter as follows: 


The Lean On Me is designed to amuse a baby or young child under two years of age 
while, at the same time, providing the child with a supported area in which to play The 
Lean On Me is constructed from a solid piece of “U”-shaped plastic foam that is cov- 
ered with brightly printed fabricin ajungle motif(e.g., monkeys, parrots and giraffes). 
The fabric is woven from 65% Polyester and 35% cotton fibers. A separate cushion 
encased in fabric is located in the middle of the “U” on the bottom side of the article. 

Attached to the top of the Lean On Me are five separate toys designed to amuse a 
baby or young child. A mirror fish is tethered to its own pocket in order for a baby to 
play Peek-A-Boo, A flip-flop book that depicts a different jungle animal on each page is 
attached to the Lean On Me. When the pages of the book are pressed, the book makes a 
sound. A large, colorful butterfly is attached to the Lean On Me. When pressed, the 
butterfly makesa “crinkly” sound that babies and young children find amusing. Color- 
ful flower teething rings, complete with their own petal pocket, are also attached to the 
Lean On Me. A rattle encased in acloth pocket with a tiger printed on it is also attached 
to the Lean On Me. In addition to these five toys, the Lean On Me incorporates a cup/ 
bottler holder so that a baby’s bottle (or a child’s drinking cup) can be held in place 
while the baby or child is playing with the Lean On Me. Mesh storage pockets are sewn 
to the sides of the Lean On Me for the storage of additional toys. 

The Lean on Me is designed as an activity center for young children. A child who has 
not yet learned to walk can rest against the soft sides of the Lean On Me while playing 
with the various toys. In addition, a child can sit outside of the Lean On Me and play 
with the various toys. When used in this manner, the Lean On Me does not provide the 
child with support or cushioning. Then a child sits inside the Lean On Me, many of the 
toys will be outside of the child’s range of vision and reach, and thus incapable of use. 
Assuming that a child will be drawn to the brightly colored toys, it is reasonable to con- 
clude that most children will play with these toys when they are either seated outside 
of the Lean On Me or when they crawl into the Lean. 


Your position is that the article is classified as other toys (except models), not having a 
spring mechanism, in subheading 9503.90.0030, HTSUS, with a 1995 general tree rate of 
duty. 


Issue: 


The issue is whether the article as described above is classified as a toy or as a pillow or 
cushion. 


Law and Analysis: 


It appears that the imported articles may have a dual purpose, for use as a pillow or cush- 
ion, or as toys. Customs Headquarters Ruling Letter (HRL) dated April 26, 1993 (951309) 
Concerned M & M novelty figures designed as lids for closures for containers containing 
candy, a utilitarian use, and as toys. In that case, Ideal Toy Corp. v. United States, 78 Cust. 
Ct. 28, C.D. 4688 (1977), was cited in which the court stated that “[W]hen amusement and 
utility become locked in controversy, the question becomes one of determining whether the 
amusement is incidental to the utilitarian purpose, or the utility purposes incidental to the 
amusement.” We noted in HRL 951309, that the merchandise had the appearance and play 
value of any toy, that it could be used for amusement without being used as a closure or 
stopper, that the primary value of the item is its play value, and that the utilitarian aspect of 
the merchandise is temporary and incidental to the amusement factor. We concluded that 
the articles were classified as toys. (See also, NYRLs 883764, dated March 30, 1993, 
851101, dated April 25, 1990, and 851936, dated May 4, 1990. 

Upon areview of the commercial sample submitted with the literature, and the extensive 
description of the merchandise in the submission as quoted above, the Customs Service is 
now of the opinion, that the primary use of the Lean On Me Activity Bolster is as a toy and 
not the potential utilitarian use. 
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Holding: 

The merchandise described above, Lean On Me Activity Bolster, is classified in subhead- 
ing 9503.90.0030, HTSUS, which provides for other toys (except models), not having a 
spring mechanism, with a general free rate of duty. 

NYRL 811956 is revoked. 

JOHN DURANT, 
Director, 
Tariff Classification Appeals Division. 





REVOCATION OF CUSTOMS RULING LETTERS RELATING TO 
TARIFF CLASSIFICATION OF NONWOVEN FILTER FABRIC 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of revocation or tariff classification ruling letters. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking two ruling letters pertaining to the tariff 
classification of nonwoven filter fabric. Notice of the proposed revoca- 
tion was published April 24, 1996, in the Customs BULLETIN, Volume 30, 
Number 17. 


EFFECTIVE DATE: This decision is effective for merchandise entered, 


or withdrawn from warehouse, for consumption on or after August 19, 
1996. 


FOR FURTHER INFORMATION CONTACT: Suzanne Karateew, 
Textile Branch, Office of Regulations and Rulings, (202) 482-7047. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On April 24, 1996, Custom’s published a notice in the CusToMs BUL- 
LETIN, Volume 30, Number 17, proposing to revoke New York Ruling 
Letter (NYRL) [840769, 840779, 840780, 840781, 840782], dated May 
22, 1989, and NYRL 865248, dated July 30, 1991, which classified 100 
percent polyester wet-laid nonwoven fabric under heading 5603, Har- 
monized Tariff Schedule of the United States Annotated (HTSUSA), 
which provides for “[Nlonwovens, whether or not impregnated, coated, 
covered or laminated.” Upon review, this office deemed the subject mer- 
chandise classifiable under heading 5911, HTSUSA, which provides for 
technical use fabrics. The pertinent analysis is set forth in Headquar- 
ters Ruling Letter (HRL) 958248. 

One comment was received in response to the notice of the proposed 
revocation. As the comment did not disagree with the analysis or the 
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holding set forth in HRL 958248, but rather seeks to differentiate its 
product from those at issue, we need not address the substantive issues 
presented therein. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act, Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking NYRL [840769, 840779, 840780, 840781, 
840782], dated May 22, 1989, and NYRL 865248, dated July 30, 1991. 
HRL 958248, which serves to revoke the above cited rulings, is set forth 
as an Attachment to this notice. 

Publication of rulings or decisions pursuant to section 625(c)(1) does 
not constitute a change of practice or position in accordance with sec- 
tion 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: June 4, 1996. 


SANDRA L. GETHERS, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. CusToMS SERVICE, 
Washington, DC, June 4, 1996. 


CLA-2 RR:TC:TE 958248 SK 
Category: Classification 
Tariff No. 5911.40.0000 
PATRICK K. MCCooEY 


MANAGER, CUSTOMS CLEARANCE 
MITSUBISHI INTERNATIONAL CORPORATION 
520 Madison Avenue 

New York, NY 10022 


Re: Revocation of NYRL’s [840769, 840779, 840780, 840781, 840782] (5/22/89) and 
865248 (7/30/91); wet-laid nonwoven fabric; filter fabric; Note 7 to Chapter 59; 
5911.40.0000; HRL 958415 (3/24/96); 955244 (4/4/94): 954138 (6/15/93); 950167 
(3/13/92). 


DEAR Mr. McCooey: 

On May 22, 1989, Customs issued to your company New York Ruling Letter (NYRL) 
(840769, 840779, 840780, 840781, 840782]. On July 30, 1991, Customs issued you NYRL 
865248. In all of these rulings, Customs classified wet-laid nonwoven fabric under heading 
5603, Harmonized Tariff Schedule of the United States Annotated (HTSUSA). OnJuly 19, 
1995, you petitioned this office for a review of these rulings. Samples of the subject mer- 
chandise were submitted for our examination. Upon review, the classification of this mer- 
chandise as a nonwoven under heading 5603, HTSUSA, is deemed to be incorrect. Our 
analysis follows. 


Facts: 


In your submission to this office, you have requested confidential treatment in accor- 
dance with 19 CFR 177.2(b)(7) concerning the end use of the subject nonwoven textile 
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material as well as the manufacturing processes involved in the manufacture of this mate- 
rial. We note, however, that the manufacturing processes for which confidential treatment 
is sought were explicitly described in NYRL 865248. As this information has already been 
published, we will not treat it as confidential for the purposes of this ruling. Moreover, this 
office was not provided definitive information regarding the end use of this merchandise, 
nor was this information provided in your earlier requests for rulings. 

The material the subject of the six rulings cited supra, is identified as “Hirose High 
Technology Paper Products” and consists of a wet-laid nonwoven fabric produced by sus- 
pending and dispersing short cut polyester fibers in water and depositing these fibers onto 
a wire cylinder screen that forms the nonwoven fiber sheet. The fiber sheet is then drawn 
through rollers and dryers and finally taken up on a winder. The material is made from 100 
percent polyester fibers and is available in widths ranging from 950 to 1300 mm, lengths 
ranging from 1000 to 2000 meters, and weights ranging from 8 to 150 grams per square 
meter. None of the rulings indicated how this product will be used. The sample book pro- 
vided to this office features sample fabrics in weights ranging from 8.1 to 103.2 grams per 
square meter. 

In your submission to this office, you state: 


“(A]fter importation and customs clearance, MIC sells the fabric, as is, to its US cus- 
tomer. We do not use this fabric for ourselves: Our customer uses the fabric for its own 
confidential purposes and they have declined to share this use information with us 
beyond a most general verbal explanation.” 


Later in your submission, you state that it is your understanding that after importation 
the subject merchandise undergoes a coating or lamination process and is then used for 
micro filtration. 

In NYRL [840769, 840779, 840780, 840781, 840782], the subject merchandise was clas- 
sified under subheading 5603.00.9040, HTSUSA, which under the 1989 tariff provided for 
nonwovens, whether or not impregnated, coated or covered. In NYRL 865248, the subject 
merchandise was classified under subheading 5603.00.9090, HTSUSA, which under the 
1991 tariff provided for nonwovens, whether or not impregnated, coated, covered or lami- 
nated, of staple fibers. 


Issue: 
What is the proper classification for the subject merchandise? 
Law and Analysis: 


Classification of merchandise under the HTSUSA is governed by the General Rules of 
Interpretation (GRI’s). GRI 1 provides that classification shall be determined according to 
the terms of the headings and any relative section or chapter notes. Merchandise that can- 
not be classified in accordance with GRI 1 is to be classified in accordance with subsequent 
GRI’s, applied in order. 

The Explanatory Notes (EN) tothe HTSUSA constitute the official interpretation of the 
tariff at the international level. While not legally binding, they do represent the considered 
views of classification experts of the Harmonized System Committee. It has therefore been 
the practice of the Customs Service to follow, whenever possible, the terms of the EN when 
interpreting the HTSUSA. 

Heading 5603, HTSUSA, provides for nonwoven fabrics. As the merchandise at issue isa 
nonwoven, classification is seemingly proper within this provision. The Explanatory Note 
(EN) to heading 5603, HTSUSA, at page 776, however, states that “[N]onwovens for tech- 
nical uses, of heading 59.11” are excluded from this heading. 

Heading 5911, HTSUSA, provides for textile products and articles for technical uses so 
long as they are specified in note 7 to Chapter 59. Note 7 to Chapter 39 reads: 

“[{H]eading 5911 applies to the following goods, which do not fall in any other heading 
of Section XI: 
(a) Textile products in the piece, cut to length or simply cut to rectangular 
(including square) shape (other than those having the character of the products of 
headings 5908 to 5910), the following only: 

(i) Textile fabrics, felt and felt-lined woven fabrics, coated, covered or lami- 
nated with rubber, leather or other material, of a kind used for other techni- 
cal purposes; 

(ii) Bolting cloth; 

(iii) Straining cloth of a kind used in oil presses or the like, of textile 
material or human hair; 
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(iv) Flat woven textile fabric with multiple warp or weft, whether or not 
felted, impregnated or coated, of a kind used in machinery or other technical 
purposes; 

(v) ) Textile fabric reinforced with metal, of a kind used for technical pur- 
poses 

(vi) ‘Cords, braids and the like, whether or not coated, impregnated or rein- 
forced with metal, of akind used in industry as packing or lubricating materi- 
als. 

(b) Textile articles (other than those of headings 5908 to 5910) ofa kind used for 
technical purposes (for example, textile fabrics and felts, endless or fitted with 
linking devices), of a kind used in paper-making or similar machines (for example 
for pulp or asbestos-cement), gaskets, polishing discs and other machinery parts). 

—_ EN to heading 5911, HTSUSA, at page 822, describe “straining cloths” as: 


*(e.g., woven filter fabrics and [sic] needled fabrics), whether or not impregnated, 
of akind used in oil presses or for similar filtering purposes (e.g., in sugar refineries or 
breweries) and for gas cleaning or similar technical applications i in industrial dust col- 
lecting systems. The heading includes oil filtering cloth, certain thick heavy fabrics of 
wool or of other animal hair, and certain unbleached fabrics of synthetic fibers (e.g., 
nylon) thinner than the foregoing but of a close weave and having characteristic rigid- 
ity. It also includes similar straining cloth of human hair. 


Heading 5911, HTSUSA, is not limited to woven fabrics for technical use. The EN to 
heading 5603. HTSUSA, cited supra, specifically state that nonwovens for technical use 
are classifiable in heading 5911, HTSUSA, and are excluded from heading 5603. HTSUSA. 

Customs has classified various types of filter fabric, similar to the instant merchandise, 
as technical use fabric. In Headquarters Ruling Letter (HRL) 958415, dated March 26, 
1996, anonwoven filter material made of 100 percent polyester, used in desalination, chem- 
ical and waste treatment filtration operations, was classified as technical use fabric of sub- 
heading 5911.40.000, HTSUSA. In HRL 955244, dated April 4, 1994, Customs classified 
nonwoven polyester filter mat used as an air filter medium, asa technical use fabric under 
subheading 5911.40.0000, HTSUSA. As that merchandise was to be used in spray paint 
booth apparatus for use in filtration, classification was deemed proper as a technical use 
fabric. Similarly, in HRL 954138, dated June 15, 1993, Customs classified filtrete air filter 
media made of aspunbonded nonwoven component and batting material asa technical use 
fabric of subheading 5911.40.0000, HTSUSA. See also HRL 950167, dated March 13, 1992, 
where Customs determined that a diffusion filter fabric made of 100 percent polyester fib- 
ermat was classifiable as a technical use fabric. 

As the subject merchandise is for technical use (i.e., for use in micro filtration), and this 
type of process is identified in note 7 to chapter 59 (i.e., straining or filtering liquids), classi- 
fication is excluded from heading 5603, HTSUSA, and is proper within subheading 
5911.40.0000, HTSUSA. 

Holding: 

NYRL’s (840769, 840779, 840780, 840781, 840782] and 865248 are revoked. 

The merchandise the subject of these rulings is classifiable under subheading 
5911.40.0000, HTSUSA, which provides for “[T]extile product:s and articles, for technical 
uses, specified in note 7 to Chapter 59; straining cloth of a kind used in oil presses or the 
like, including that of human hair,” dutiable at a rate of 12 percent ad valorem. 

Due to the nature of the statistical annotation (the ninth and tenth digits of the classifi- 
cation) and the restraint (quota/visa) categories, you should contact a local Customs office 
prior to importation of this merchandise to determine the current status of any import 
restraints or requirements. 

SANDRA L. GETHERS, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 








U.S. Customs Service 


Proposed Rulemakings 


19 CFR Part 151 


RIN 1515-AB75 
DETENTION OF MERCHANDISE 


AGENCY: U.S. Customs Service, Department of the Treasury 
ACTION: Proposed rule. 


SUMMARY: This document proposes amendments to the Customs Reg- 
ulations to provide for procedures regarding the detention of merchan- 
dise that is undergoing extended Customs examination. It is intended 
that the Customs Regulations regarding this subject accurately reflect 
recent amendments to the underlying statutory authority, enacted as 
part of the Customs modernization portion of the North American Free 
Trade Agreement Implementation Act. 


DATE: Comments must be received on or before August 5, 1996. 


ADDRESSES: Written comments (preferably in triplicate) may be 
addressed to the Regulations Branch, Office of Regulations and Rul- 
ings, U.S. Customs Service, 1301 Constitution Avenue, NW., Washing- 
ton, D.C. 20229. Comments submitted may be inspected at the 
Regulations Branch, Office of Regulations and Rulings, Franklin 
Court, 1099 14th Street, Suite 4000, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Jeremy Baskin, Penal- 
ties Branch, 202-482-6950. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, amendments to certain Customs and naviga- 
tion laws became effective as the result of the enactment of the North 
American Free Trade Agreement (NAFTA) Implementation Act, Pub- 
lic Law 103-182, Title VI of which is the Customs modernization por- 
tion thereof, popularly known as the Customs Modernization Act (Mod 
Act). Section 613 of the Mod Act amended the provisions of § 499 of the 
Tariff Act of 1930, as amended (19 U.S.C. 1499), to provide for the deten- 
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tion of merchandise in any case where Customs is unable, upon initial 
examination, to make a determination as to whether that imported 
merchandise complies with requirements of the laws of the United 
States. Much of the new legislation brought the law into conformity 
with existing Customs practice with regard to the examination and 
detention of merchandise. 

Prior to this amendment, Customs, while having extensive examina- 
tion authority, had no specific statutory or regulatory procedures for 
detaining merchandise whose admissibility had not yet been deter- 
mined. The Mod Act codified Customs current detention practices. 
Importers are provided an accelerated method to receive administra- 
tive or judicial review of any decision to exclude. 

Customs has five days after merchandise is presented for examina- 
tion to determine whether such merchandise should be detained or can 
be released. Through this document Customs is proposing that mer- 
chandise shall be considered to be presented for Customs examination 
when it is in a condition to be viewed and examined by a Customs officer. 
Mere presentation to the examining officer of a cargo van, container or 
instrument of international traffic in which the merchandise to be 
examined is contained will not be considered to be presentation of the 
merchandise for Customs examination for purposes of starting the five- 
day period in which the decision to detain or release must be made. Fur- 
ther, consistent with the provisions of § 151.7 of the Customs 
Regulations (19 CFR 151.7), relating to the examination of merchan- 
dise at a place other than the public stores, the importer shall bear any 
expense involved in preparing the merchandise for Customs examina- 
tion. 

Customs is required to issue a written notice of detention to the 
importer or other party having an interest in the subject merchandise. 
The notice shall advise the importer or other interested party of the ini- 
tiation of the detention, the specific reason for same, the anticipated 
length of the detention, the nature of the tests or inquiries to be con- 
ducted and the nature of any information which, if supplied to Customs, 
may accelerate the disposition of the detention. The importer or other 
interested party shall be afforded the opportunity to remedy the cause 
for detention and bring the detained merchandise into compliance 
within 30 days after issuance of the notice. After 30 days or such longer 
period as authorized by law, if Customs has not made a final determina- 
tion to release or seize, the goods are deemed to be excluded. Under Cus- 
toms proposal, the 30-day limitation may be extended when the 
importer or interested party requests in writing an extension of the 
detention period, in order to comply with Customs requirements. In the 
absence of a written request for an extension, the importer or interested 
party may file a protest as to the exclusion. If, within 30 days after filing 
of the protest, Customs fails to act, the importer or interested party may 
seek judicial review in the Court of International Trade. The detention/ 
exclusion period will generally not extend beyond 60 days (unless a 
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longer period is authorized by law) without the importer or interested 
party being afforded judicial review. At any time during the detention 
period, the merchandise may be seized and forfeited, if the facts so war- 
rant. The proposed regulations also permit Customs to allow exporta- 
tion of the goods in lieu of seizure with all costs of exportation being 
borne by the importer. 

The law compels Customs to make timely decisions, provide timely 
notices, disclose available testing results and descriptions of procedures 
and methodologies that are not proprietary to Customs or the holder of 
any copyright or patent, and process any exclusion protests within a 
prescribed statutory time period. If a notice to exclude is not issued 
within such time period, the burden of proof is on Customs to show, by a 
preponderance of the evidence, good cause as to why an admissibility 
decision had not been made prior to the time the importer commenced 
suit. If Customs makes the decision to exclude, an importer wishing to 
challenge the decision shall bear the burden of proof. These procedures 
are applicable to those cases where Customs has the responsibility and 
authority to determine the admissibility of the merchandise. They do 
- not apply to those situations where the decision of admissibility lies 
with another Federal agency. 

This document proposes to amend the regulations to accurately 
reflect the statutory changes promulgated by the Mod Act. 


COMMENTS 


Before adopting the proposed amendments, consideration will be 
given to any written comments (preferably in triplicate) that are timely 
submitted to Customs. Comments submitted will be available for public 
inspection in accordance with the Freedom of Information Act (5 U.S.C. 
552), § 1.4, Treasury Regulations (31 CFR 1.4) and § 103.11(b), Cus- 
toms Regulations (19 CFR 103.11(b)), on regular business days 
between the hours of 9:00 a.m. and 4:30 p.m. at the Regulations Branch, 
1099 14th Street, NW., Suite 4000, Washington, D.C. 


REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 


For the reasons given in the preamble to this document, pursuant to 
the provisions of the Regulatory Flexibility Act (5 U.S.C. 601 et seq.), it is 
certified that the proposed amendments would not have a significant 
economic impact on a substantial number of small entities. Thus, they 
are not subject to the requirements of 5 U.S.C. 603 or 604. Nor would the 
proposed rule result in a “significant regulatory action” under E.O. 
12866. 


PAPERWORK REDUCTION ACT 


The collection of information contained in this notice of proposed 
rulemaking has been submitted to the Office of Management and Bud- 
get for review in accordance with the Paperwork Reduction Act of 1995 
(44 U.S.C. 3507). 
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An agency may not conduct or sponsor, and a person ‘5 not required to 
respond to a collection of information unless the collection of informa- 
tion displays a valid control number. 

The collection of information in this document is in § 151.16(d) and 
(f). This information is necessary and will be used to determine the 
admissibility of imported merchandise and to otherwise comply with 
the requirements of the Mod Act and protect the revenue. The likely 
respondents and/or recordkeepers are business or other for-profit insti- 
tutions. 


Estimated annual reporting and/or recordkeeping burden: 500 
hours. 


Estimated average annual burden per respondent/recordkeeper: 2 
hours. 

Estimated number of respondents and/or recordkeepers: 250. 

Estimated annual frequency of responses: 1. 

Comments on the collection of information should be sent to the 
Office of Management and Budget, Attention: Desk Officer of the 
Department of the Treasury, Office of Information and Regulatory 
Affairs, Washington, D.C. 20503. A copy should also be sent to the Regu- 
lations Branch, Office of Regulations and Rulings, U.S. Customs Ser- 
vice, 1301 Constitution Avenue, N.W, Washington, D.C. 20229. 
Comments should be submitted within the time frame that comments 
are due regarding the substance of the proposal. 

Comments are invited on: (a) Whether the collection of information 
is necessary for the proper performance of the functions of the agency, 
including whether the information shall have practical utility; (b) the 
accuracy of the agency’s estimate of the burden of the collection of the 
information; (c) ways to enhance the quality, utility, and clarity of the 
information to be collected; and (d) ways to minimize the burden of the 
collection of information on respondents, including through the use of 
automated collection techniques or other forms of information technol- 
ogy. 


LIST OF SUBJECTS IN 19 CFR Part 151 
Examination, Sampling and testing of merchandise. 


PROPOSED AMENDMENTS TO THE REGULATIONS 


It is proposed to amend part 151, Customs Regulations (19 CFR part 
151), as set forth below: 


PART 151—EXAMINATION, SAMPLING AND 
TESTING OF MERCHANDISE 
1. The general authority citation for part 151, and the specific author- 
ity for subpart A, would continue to read as follows: 


Authority: 19 U.S.C. 66, 1202 (General Notes 20 and 21, Harmonized 
Tariff Schedule of the United States), 1624. Subpart A also issued under 
19 U.S.C. 1499. * * * 


2. It is proposed to amend part 151 by adding a new § 151.16 to read as 
follows: 
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§ 151.16 Detention of merchandise. 


(a) Other agencies not affected. The provisions of this section are not 
applicable to detentions effected by Customs on behalf of other agencies 
of the U.S. Government. 

(b) Decision to detain or release. Within the 5-day period (excluding 
weekends and holidays) following the date on which merchandise is 
presented for Customs examination, Customs shall decide whether to 
release or detain the merchandise. Merchandise which is not released 
within such 5-day period shall be considered to be detained merchan- 
dise. For purposes of this section, merchandise shall be considered to be 
presented for Customs examination when it is in a condition to be 
viewed and examined by a Customs officer. Mere presentation to the 
examining officer of a cargo van, container or instrument of interna- 
tional traffic in which the merchandise to be examined is contained will 
not be considered to be presentation of merchandise for Customs 
examination for purposes of this section. All costs relating to the prepa- 
ration of merchandise for examination shall be borne by the importer. 

(c) Notice of detention. If a decision to detain merchandise is made, 
Customs shall issue a notice to the importer or other party having an 
interest in such merchandise no later than 5 days (excluding weekends 
and holidays) after such decision. The notice shall be prepared by the 
Customs officer detaining the merchandise and shall advise the 
importer or other interested party of the: 

(1) Initiation of the detention; 

(2) Specific reason for the detention; 

(3) Anticipated length of the detention; 

(4) Nature of the tests or inquiries to be conducted; and 

(5) Nature of any information which, if supplied to the Customs, may 
accelerate the disposition of the detention. 

(d) Providing testing results. Upon written request by the importer or 
other party having an interest in the detained merchandise, Customs 
shall provide copies of the results of any testing conducted on the mer- 
chandise together with a description of the testing procedures and 
methodologies used (unless such procedures or methodologies are pro- 
prietary to the holder of a copyright or patent or were developed by Cus- 
toms for enforcement purposes). The results and test description shall 
be in sufficient detail to permit the duplication and analysis of the test- 
ing and the results. 

(e) Seizure and forfeiture; denial of entry or exportation. If otherwise 
provided by law, detained merchandise may be seized and forfeited. In 
lieu of seizure and forfeiture, Customs may deny entry and, where not 
otherwise prohibited by law, permit the merchandise to be exported 
with all expenses of exportation being borne by the importer. 

(f) Final decisions; extension of time. A final decision with respect to 
detained merchandise will be made within 30 days from the date the 
shipment was detained. The 30-day limitation may be extended when 
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the importer or interested party requests in writing an extension of the 
detention period, in order to comply with Customs requirements. 

(g) Effect of failure to make a determination. The failure by Customs 
to make a final determination with respect to the admissibility of 
detained merchandise within 30 days after the merchandise has been 
presented for Customs examination, or such longer period if specifically 
authorized by law, or such extension of time as allowed by paragraph (f) 
of this section, shall be treated as a decision by Customs to exclude the 
merchandise for purposes of § 514(a)(4) of the Tariff Act of 1930, as 
amended (19 U.S.C. 1514(a)(4)). Such decision may be the subject of a 
protest. 

(h) Effect of failure to decide protest. If a protest which is filed as a 
result of exclusion of detained merchandise is not allowed or is denied in 
whole or in part before the 30th day after the day on which the protest 
was filed, it shall be treated as having been denied on such 30th day. 

(i) Burden of proof and decisions of the court. Once an action respect- 
ing a detention is commenced, unless Customs establishes by a prepon- 
derance of the evidence that an admissibility decision has not been 
reached for good cause, the court shall grant the appropriate relief 
which may include, but is not limited to, an order to cancel the deten- 
tion and release the merchandise. 

GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: April 18, 1996. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, June 5, 1996 (61 FR 28522)] 





19 CFR Parts 19, 113 and 144 
RIN 1515-AB86 
DUTY-FREE STORES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions principally with respect to duty-free stores in order to reduce the 
overall paperwork burden for proprietors thereof as well as for Cus- 
toms. In particular, for purposes of Customs audit of, and control over, 
such facilities, greater reliance would be placed on the use of records 
generated and maintained by proprietors and importers in the ordinary 
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course of business, instead of on the use of specially prepared Customs 
forms. The proposed amendments would provide benefits in this regard 
to other classes of Customs bonded warehouses as well. 


DATE: Comments must be received on or before August 5, 1996. 


ADDRESSES: Written comments (preferably in triplicate) must be 
submitted to the U.S. Customs Service, ATTN: Regulations Branch, 
Franklin Court, 1301 Constitution Avenue, NW., Washington, D.C. 
20229, and may be inspected at the Regulations Branch, 1099 14th 
Street, NW., Suite 4000, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Michael Jackson, Cus- 
toms Management Center, Seattle, (206-553-6944). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

By a final rule document published in the Federal Register as T.D. 
92-81 on August 20, 1992 (57 FR 37692), the Customs Regulations were 
amended to designate duty-free stores as a new class of Customs bonded 
warehouse, and to incorporate operating procedures for the adminis- 
tration of these facilities. 

However, in letters dated October 6 and 13, 1992, a major trade 
association voiced a number of concerns with respect to the final rule. 
Prompted by these correspondences, Customs, by a document pub- 
lished in the Federal Register (57 FR 47409) on October 16, 1992, 
delayed the October 19, 1992, effective date of the final rule until fur- 
ther notice, in order to review various aspects of the duty-free store 
rules. Before any changes could be made to the final rule, however, Cus- 
toms concluded that its indefinite suspension was legally inoperative 
and proceeded to reinstate the original effective date thereof, by a docu- 
ment published in the Federal Register (58 FR 29349) on May 20, 1993. 

After lengthy study, Customs has now determined that specific revi- 
sions to the duty-free store regulations are in order. The proposed 
changes would also provide some benefits to other classes of bonded 
warehouses, and are intended to reduce the overall paperwork burden 
both for warehouse proprietors and for Customs. 


DISCUSSION OF PRINCIPAL CHANGES 
The following sections of the Customs Regulations would be 
amended: §§ 19.1, 19.2, 19.4, 19.6, 19.11, 19.12, 19.35, 19.36, 19.37, 
19.39, 113.63, 144.34, 144.36, 144.37, 144.39 and 144.41. 


PROPOSED CHANGES TO ParT 19 
A sentence would be added to § 19.1(a)(9) to clarify that all distribu- 
tion warehouses used exclusively to provide individual duty-free sales 
locations and storage cribs with conditionally duty free merchandise 
are also Class 9 warehouses. 
Section 19.1(c) would be deleted. While language concerning ware- 
house security would be added to § 19.4(b)(6), warehouse construction 
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requirements will not be set forth in the regulations. The warehouse 
construction is a factor that will be considered by the port director in 
deciding whether to approve the application. 

Section 19.2(a) would be amended to require that all bonded ware- 
house applicants have available an inventory control and recordkeep- 
ing system procedures manual. Also, the application would have to 
include a certification that the inventory control and recordkeeping 
system meets the requirements of § 19.12. 

Section 19.2(b) would be modified to specify that the procedures for 
inventory control, recordkeeping and delivery methods must be set 
forth in the proprietor’s procedures manual which must be furnished to 
Customs upon request. 

References to § 19.3(e) and (f) would be deleted from § 19.2(g). 

Sections 19.4 and 19.12 would be reformatted to move the storage 
and security requirements from § 19.12 and consolidate them in § 19.4. 
Section 19.12 would be devoted to the inventory control and record- 
keeping system requirements. 

The heading of § 19.4 would be changed to “Customs and proprietor 
responsibility and supervision over warehouses”, and two subsections 
would be added: (a) Customs supervision and (b) “Proprietor responsi- 
bility and supervision. Subsection (b) is divided into nine sections: 
(1) Supervision, (2) Customs access, (3) Safekeeping of merchandise 
and records, (4) Records maintenance, (5) Record retention in lieu of 
originals, (6) Warehouse and merchandise security, (7) Storage condi- 
tions, (8) Manner of storage, and (9) Miscellaneous responsibilities. 
The intent of these proposed changes is to clarify the proprietors’ 
responsibilities. 

Proposed § 19.4(a), entitled “Customs supervision”, and proposed 
§ 19.4(b)(2), entitled “Customs access”, contain the current § 19.4 lan- 
guage relating to Customs supervision over warehouses. 

The requirements of current § 19.12(b)(1), concerning supervision 
by the warehouse proprietor, would be moved to § 19.4(b)(1) and 
expanded to cover all activities that a bonded warehouse proprietor is 
authorized to perform. 

The restrictions on unauthorized disclosure of proprietary informa- 
tion would be moved from current § 19.12(a)(7) to § 19.4(b)(3). The last 
sentence in current § 19.12(a)(7) has been deleted because the conse- 
quence of unauthorized disclosure is covered by § 19.3(e)(8). 

Proposed § 19.4(b)(4) summarizes the proprietor’s responsibilities 
relating to records maintenance. 

Proposed § 19.4(b)(5), dealing with the retention of copies of records 
in lieu of the originals, provides proprietors with the convenience of 
storing required records on microfilm, microfiche, CD ROM (compact 
disk, read-only memory), or other medium. Those approved for this 
storage method could do so any time after the final withdrawal of mer- 
chandise covered by the entry to which the records pertain. Duty-free 
store operators could use the aforementioned means to store sales ticket 
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information after six months from the date of sale. This provision 
would greatly reduce the physical space required to maintain the vol- 
umes of hard-copy originals. Proprietors would be required to provide 
authenticated copies upon demand for audit purposes. Approval would 
be obtained from the appropriate regulatory audit field director. 

Proposed § 19.4(b)(6), concerning warehouse and merchandise secu- 
rity, incorporates the requirements of current § 19.12(b)(3) and (4) 
relating to security of warehouses and bonded tanks. Specific reference 
to T.D. 72-56 is replaced with references to more general security stan- 
dards. 

The “safe and sanitary storage” requirements would be moved from 
§ 19.12(b)(5) to §19.4(b)(7). The sentences concerning prompt 
removal of trash and waste and prohibition of fires would be deleted 
because Customs believes that the first sentence in this paragraph pro- 
vides adequate coverage. 

Proposed § 19.4(b)(8), entitled “Manner of storage”, is based on cur- 
rent § 19.12(b)(6), and would allow proprietors to store merchandise 
covered by a single entry number or unique identifier in more than one 
location within the warehouse, provided the inventory control system 
could identify the quantities in each location upon demand by Customs. 
It also provides regulatory recognition of First-In-First-Out (FIFO) 
inventory control systems for the first time. 

Section 19.6(a)(1) would be amended to change the time requirement 
for filing a discrepancy report from two business days to five business 
days. 

Section 19.6(d)(1) would be amended to allow a duty-free sales enter- 
prise to use a blanket permit for withdrawal for transportation to 
another port. 

Section 19.6(d)(2) would be amended to reflect a new cross-reference. 

Section 19.6(d)(4), entitled “Blanket permit summary”, would be 
redesignated as § 19.6(d)(5). A proposed new § 19.6(d)(4) would add a 
provision describing procedures under which blanket withdrawals for 
aircraft and vessel supplies from more than one warehouse entry could 
be combined on one Customs Form 7512. 

Section 19.11(h) would be amended to change the phrase “saleable 
units” to “smallest irreducible unit”, for purposes of clarification. 
Under the provisions for blanket permit to destroy, the phrase “upon 
receipt” would be deleted. Goods may be determined “nonsaleable” 
long after receipt. The dollar amount covered by a blanket permit for 
destruction would be increased from $100 to less than 5 percent of the 
value of the merchandise at the time of entry or $1250, whichever is less, 
in its undamaged condition. This increase is being proposed in order to 
reduce the number of permits for destruction that would otherwise be 
required under the circumstances. 

Proposed § 19.12 is based on the inventory control and recordkeep- 
ing requirements in current § 19.12 which would thus be modified to 
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more clearly describe the proprietor’s responsibilities and what consti- 
tutes an adequate inventory control and recordkeeping system. 

Proposed § 19.12(c)(1) includes the requirement for a proprietor 
receipt for merchandise transported to his warehouse by himself or his 
agent, as provided for by T.D. 94-81. Proposed changes to subsection 
(d)(1) and (d)(2) clarify the requirements for accounting for merchan- 
dise entered in the warehouse. 

Proposed § 19.12(d)(3) modifies existing requirements relating to 
theft, shortage, overage or damage. To accommodate proprietors, the 
proposed modification extends the time for providing written con- 
firmation for any theft, overage, extraordinary shortage or damage 
from two business days to five business days after the discrepancy is dis- 
covered. The definition of extraordinary shortage or damage would be 
expanded to cover missing merchandise on which duties and taxes in 
excess of $100 are due. The time for paying applicable duties and taxes 
on thefts and shortages would be extended from 10 business days after 
discovery to 20 calendar days following the end of the calendar month in 
which the shortage is discovered. 

The following new requirements would be added by Customs under 
proposed § 19.12(d)(3) in order to clarify that the proprietor should 
ensure that the following actions are taken when discovered discrepan- 
cies occur: (1) An entry must be filed for all overages within five busi- 
ness days of the date of discovery; (2) When cumulative thefts, shortages 
or overages under a specific entry or unique identifier total one percent 
or more of the value of the merchandise or cumulative duties and taxes 
are in excess of $100, the reporting and payment requirements of this 
paragraph must be met; (3) All shortages and overages must be 
recorded in the inventory control and recordkeeping system at the time 
of discovery, whether or not they must be reported to Customs at that 
time; (4) Duties and taxes applicable to any non-extraordinary shortage 
or damage, and not required to be paid earlier, shall be submitted at the 
time the Customs Form 300 is due or at the time the certification of 
preparation of the annual reconciliation report is due. 

A proposed new § 19.12(d)(4)(ii), entitled “Review”, the substance of 
which is currently set forth in § 19.12(a)(4), would change the permit 
file folder filing requirement for entries after final withdrawal from 30 
business days to 30 calendar days. This is intended to provide greater 
ease in calculating the due date. 

In an effort to reduce paperwork requirements for both warehouse 
proprietors and Customs, proposed § 19.12(d)(4)(iii), contains new pro- 
visions which would allow for exemption from maintaining the permit 
file folder (PFF), if the proprietor has a system which can provide a 
summary of all transactions relating to an entry, appropriately cross- 
referenced to supporting documents which are readily retrievable. Pro- 
posed § 19.12(d)(4)(iv) would also allow port directors to accept formal 
notification of final withdrawal in lieu of submission of the PFF or 
entry activity summary and only require submission of the PFF or 
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alternative documentation on a selective basis. Failure to provide 
requested documentation would result in reinstatement of the require- 
ments to maintain PFFs and to submit the PFF to Customs upon final 
withdrawal. This change would eliminate the current requirement that 
the proprietor maintain records in a specified method required by Cus- 
toms and would allow the proprietor to use his normal recordkeeping 
system to satisfy Customs requirements. It would also allow the port 
director the option to review the number of permit file folders or the 
approved alternative system on a selective basis. 

Proposed § 19.12(d)(5) would add a new requirement that propri- 
etors must take at least an annual physical inventory, report any discre- 
pancies discovered to the port director, record appropriate adjustments 
in the inventory control and recordkeeping system, and make any 
required entries and payments to Customs. The proprietor would have 
to advise Customs in advance of dates that the inventories would be 
taken so that Customs could observe or participate in the inventory 
process, if deemed necessary. 

Although many warehouses currently use the FIFO inventory 
method for fungible merchandise, the current regulations do not pro- 
vide any guidance for use of inventory control systems other than direct 
identification by Customs entry number. The acceptability of a FIFO 
inventory system has been recognized by Customs since issuance of 
C.S.D. 83-63, 17 Cust. Bull. 869 (1983), but the regulations were never 
revised to cover FIFO systems. Proposed § 19.12(f) is based on 
appropriate sections of the Bonded Warehouse Manual and would 
incorporate requirements into the regulations governing an acceptable 
FIFO inventory control system. 

Proposed § 19.12(g) contains the requirement for the annual ware- 
house proprietor submission currently set forth in § 19.12(a)(5). A pro- 
vision is added to allow use of an alternative format if prior written 
approval is obtained from the Customs field director of regulatory 
audit. Additional instructions are included for proprietors who have 
merchandise covered by one entry, but stored in multiple locations as 
provided for under proposed § 144.34. 

To reduce paperwork requirements for the proprietor and handling 
by Customs, proposed § 19.12(h) discontinues the requirement to file a 
Customs Form 300, Warehouse Proprietor’s Submission, for class 2, 
importers’ private bonded warehouses and classes 4, 5, 6, 7, 8 and 9 
warehouses if the warehouse proprietor and the importer are the same 
party. Instead, under the proposed revision, they must prepare a recon- 
ciliation report at the end of each fiscal year which will be kept on file. A 
certification would have to be sent to the field director, regulatory audit, 
stating that the reconciliation has been performed and is accurate. 

Proposed § 19.12(i) requires all proprietors to perform an annual 
internal review of the inventory control and recordkeeping system, and 
to prepare and maintain on file a report identifying deficiencies discov- 
ered and the corrective action taken. 
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Proposed § 19.12(j) provides special instructions for preparation of 
the Customs Form 300 or reconciliation when merchandise transferred 
from one warehouse continues to be accounted for under the original 
warehouse entry rather than under a rewarehouse entry, as provided 
for under proposed § 144.34(c). 

In proposed § 19.13(g), specific reference to T.D. 72-56 is replaced 
with reference to the more general security standards contained in pro- 
posed § 19.4(b)(6). 

Section 19.13a would be modified to delete the reference to § 19.12(a) 
and substitute references to §§ 19.4(b) and 19.12. 

Section 19.13a(b) would be modified to delete the reference to 
§ 19.12(a)(5) and substitute reference to § 19.12(g). 

Section 19.35(c), entitled “Integrated locations”, would be modified 
to accommodate duty-free stores which do not have inventory control 
systems which automatically reduce inventory balances on a real time 
basis. Proposed § 19.35(c) would allow multiple noncontiguous sales 
and crib locations to be treated by Customs as one location if inventory 
records are updated no less frequently than at the end of each business 
day to reflect that day’s activity. Integrated locations are defined as sep- 
arate sales and storage locations within a close proximity to one 
another, e.g., multiple outlets at an airport. Under the proposed revi- 
sion, language is added to allow the proprietor discretion in determin- 
ing if integrated status is desired and the word “will” is replaced with 
“may” in “* * * may be treated by Customs as one location * * *”. 

Section 19.35(f) would be modified to delete the reference to 
§ 19.12(b)(3) and substitute a reference to § 19.4(b)(6). 

Section 19.36(e) would be modified by deleting the requirement that 
purchasers know whether or not a commodity is either duty-paid or 
US.-origin. 

Section 19.36(g) would be modified to replace the reference to 
§ 19.12(a) with § 19.12(d), (e) and (f). 

Section 19.37(a), dealing with crib operations, would be modified by 
deleting the word “small” in the first sentence. Concerning the amount 
of goods which may be stored in a crib, the phrase, “* * * limited to an 
amount estimated to be a two weeks’ supply * * *”, appearing in the 
fourth sentence of § 19.37(a) would be removed, and the following 
phrase would be added in its place: “* * * an amount requested by the 
proprietor which is commercially necessary for the delivery operations 
for a period, if approved by the port director.”. 

Section 19.39(c)(2), entitled “Passenger delivery”, would be modified 
by deleting the last three sentences to eliminate the requirement for 
airline officials to certify the proprietor’s certificate of lading. It is the 
proprietor’s responsibility to establish procedures to ensure exporta- 
tion. The regulation as currently written creates an undue burden on 
both the proprietor and the airline. 

Section 19.39(c)(3), entitled “Aircraft delivery”, would be modified to 
include the statutory language that duty-free purchases must be laden 
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on board the same aircraft on which the passenger will depart. It is the 
proprietor’s obligation to establish procedures satisfactory to the port 
director to provide reasonable assurance of exportation. 

A proposed new § 19.39(c)(4)(ii) would be added to clarify that unit- 
load delivery methods could be used only on the same aircraft as the pas- 
senger who purchased the conditionally duty-free merchandise will 
depart the United States: Existing paragraphs (c)(4)(ii)—-(iv) of § 19.39 
would be renumbered. 

A revision of paragraph (c)(5) of § 19.39 is proposed to establish pro- 
cedures to handle deliveries of duty-free merchandise to passengers 
whose flights have to be rescheduled by the airline. Customs believes 
that the rescheduling of a cancelled or aborted flight should not require 
the proprietor to retrieve the goods until the passenger departs on the 
rescheduled flight. The Customs Service believes that the revenue risk 
is minimal because the passenger has no control over rescheduling a 
flight that is cancelled by the airline. Merchandise would only be deliv- 
ered to a passenger who has already bought a ticket that usually is far in 
excess of any possible duty savings. Customs believes that to monitor 
the period between the cancellation of the passenger’s original flight 
and the departure of the passenger on the rescheduled flight is wasteful 
of Customs and trade resources because of that risk assessment. With 
respect to merchandise delivered to an airline on behalf of a passenger 
who fails to board the flight, the proprietor must coordinate with the 
airline to establish a procedure to retrieve the merchandise because in 
that situation the passenger has acted contrary to the stated intention 
to export the goods and there is no reason to believe that the passenger 
will reschedule a different flight. 

Also, § 19.39(e) would be modified by adding the phrase, “or bonded 
carriers”, after the reference to “licensed cartmen”. See T.D. 94-81, 59 
FR 51496. 


WAREHOUSE WITHDRAWALS AND REWAREHOUSE ENTRIES 


An extensive change to the procedures governing transfers of ware- 
housed merchandise is proposed. 

Currently, the procedure to transfer warehoused merchandise 
requires the transfer to be done by Customs bonded cartage operators 
or carriers. The transfer in the same port may require a rewarehouse 
entry into the destination warehouse when both warehouses are within 
the same port. A rewarehouse entry is required if the transfer is 
between warehouses in different ports. The current procedure will be 
retained in § 144.34(a) and (b). 

An alternative procedure for merchandise in Class 2 or Class 9 ware- 
houses is proposed in a new paragraph (c) to § 144.34. Under the alter- 
native, the merchandise would be treated as remaining in the 
warehouse in which it was originally entered for warehouse. The 
importer and the proprietor of that warehouse would be liable for 
duties and for the proprietor’s custodial responsibilities, respectively. 
To ensure that the parties in interest are fully aware of their responsibi- 
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lities, the proposal requires the importer, all proprietors, and their sure- 
ties to sign the application to use the alternative procedure. Section 
113.63 would be revised by adding new paragraphs (a)(4) and (b)(4), 
and by revising paragraph (d), in order to secure the obligors’ custodial 
performance here. 

The primary attribute of the proposed alternative is the eligibility 
requirement that the applicant have a centralized inventory control 
system so that Customs is able to spot check and verify the status of 
warehoused merchandise, by location, at all times. Although the pro- 
posal requires that each warehouse location keep subordinate or sec- 
ondary records of merchandise at the location, the concept of the 
proposal is that the importer and the warehouse into which the mer- 
chandise was first entered remain liable as though the merchandise was 
present in that warehouse. That concept, implemented by the required 
centralized inventory system, is expected to ensure that Customs can 
administer its obligations to protect the revenue and ensure that no 
merchandise is released from Customs custody before any required 
charge, such as a lien, has been satisfied. 

The alternative would eliminate the documentary transfers of liabil- 
ity for custodians because conceptually the warehoused merchandise is 
treated as not having left the original warehouse. For that reason, no 
significant change to § 144.39 is proposed as a result of the alternative 
to the procedures in paragraphs (a) and (b) of § 144.34. 

Section 144.36(c) would be substantially revised to allow for with- 
drawals for transportation from a single warehouse, via a single con- 
veyance, consigned to the same consignee and to be deposited into a 
single warehouse to be combined on one Customs Form 7512. The 
exemption contained in proposed § 144.34(c), addressed above, would 
be incorporated into §§ 144.36(f) and (g). The signature requirement 
on sales tickets contained in § 144.37(h)(2)(v) would be deleted for all 
purchases. Also, the address requirement would be deleted for all pur- 
chases except alcoholic beverages in quantities in excess of 4 liters and 
cigarettes in quantities in excess of 3 cartons. 

Section. 144.37(h)(3) would be modified by deleting the reference 
“§ 19.6(d)(4)” and substituting a reference to “§ 19.6(d)(5)” in place 
thereof. 

Section 144.41(c), entitled “Combining separate shipments”, would 
be modified and expanded to allow multiple withdrawals from a single 
warehouse which are transported on a single conveyance to be reware- 
housed, at the proprietor’s discretion, as one or more rewarehouse 
entries. To ensure the five-year provision of 19 U.S.C. 1557 is met, the 
combined rewarehouse entries will assume the import date of the oldest 
warehouse entry in the new combined entry. This provision will reduce 
the number of rewarehouse entry transactions at the receiving port. 


COMMENTS 


Before adopting the proposed amendments, consideration will be 
given to any written comments that are timely submitted to Customs. 
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Comments submitted will be available for public inspection in accor- 
dance with the Freedom of Information Act (5 U.S.C. 552), § 1.4, Trea- 
sury Department Regulations (31 CFR 1.4), and § 103.11(b), Customs 
Regulations (19 CFR 103.11(b)), on regular business days between the 
hours of 9:00 a.m. and 4:30 p.m. at the Regulations Branch, Franklin 
Court, 1099 14th Street, NW., Suite 4000, Washington, D.C. 


REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 


For the reasons set forth in the preamble, pursuant to the provisions 
of the Regulatory Flexibility Act (5 U.S.C. 601 et seq.), it is certified that, 
if adopted, the proposed amendments will not have a significant eco- 
nomic impact on a substantial number of small entities. Accordingly, 
the proposed amendments are not subject to the regulatory analysis or 
other requirements of 5 U.S.C. 603 or 604. Nor would the proposed 
amendments result in a “significant regulatory action” under E.O. 
12866. 


PAPERWORK REDUCTION ACT 


The collection of information in this document is contained in 
§§ 19.2, 19.4, 19.6, 19.11, 19.12, 19.36, 19.37, 19.39, 144.36, 144.37 and 
144.41. This information is required and will be used to ensure the 
exportation of merchandise from duty-free stores and other Customs 
bonded warehouses, and to otherwise satisfy the requirements of law 
and the protection of the revenue. This notice of proposed rulemaking is 
intended to simplify recordkeeping requirements for duty-free stores 
and other Customs bonded warehouses. The likely respondents and/or 
recordkeepers are business or other for-profit institutions. 

The collection of information contained in this notice of proposed 
rulemaking has already been approved by the Office of Management 
and Budget (OMB) under 1515-0005. An Inventory Control Worksheet 
will be submitted to OMB, which will reflect any changes in the 
information collection burdens occasioned by this rule, together with a 
request for a suitable extension of the existing approval. 

Estimated annual reporting and/or recordkeeping burden: 61,000 
hours. 

Estimated average annual burden per respondent/recordkeeper: 10 
hours. 

Estimated number of respondents and/or recordkeepers: 10,000. 

Estimated annual frequency of responses: On-Occasion. 

Comments on the collection of information should be sent to the 
Office of Management and Budget, Attention: Desk Officer of the 
Department of the Treasury, Office of Information and Regulatory 
Affairs, Washington, D.C. 20503. A copy should also be sent to the Regu- 
lations Branch, Office of Regulations and Rulings, U.S. Customs Ser- 
vice, 1301 Constitution Avenue, N.W, Washington, D.C. 20229. 
Comments should be submitted within the time frame that comments 
are due regarding the substance of the proposal. 
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Comments are invited on: (a) whether the collection is necessary for 
the proper performance of the functions of the agency, including 
whether the information shall have practical utility; (b) the accuracy of 
the agency’s estimate of the burden of the collection of the information; 
(c) ways to enhance the quality, utility, and clarity of the information to 
be collected; and (d) ways to minimize the burden of the collection of 
information on respondents, including through the use of automated 
collection techniques or other forms of information technology. 


DRAFTING INFORMATION 


The principal author of this document was Russell Berger, Regula- 
tions Branch, U.S. Customs Service. However, personnel from other 
offices participated in its development. 


List OF SUBJECTS 
19 CFR Part 19 
Customs duties and inspection, Imports, Exports, Warehouses. 


19 CFR Part 113 
Customs bonds. 


19 CFR Part 144 
Customs duties and inspection, Imports, Warehouses. 


PROPOSED AMENDMENTS 


It is proposed to amend parts 19, 113 and 144, Customs Regulations 
(19 CFR parts 19, 113 and 144) as set forth below. 


PART 19—CUSTOMS WAREHOUSES, CONTAINER STATIONS 
AND CONTROL OF MERCHANDISE THEREIN 
1. The general authority citation for part 19 and the specific author- 


ity for §§ 19.1, 19.6, 19.11, and 19.35-19.39 would continue to read as 
follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 20, Harmo- 
nized Tariff Schedule of the United States), 1624; 


Section 19.1 also issued under 19 U.S.C. 1311, 1312, 1555, 1556, 1557, 
1560, 1561, 1562; 


Section 19.6 also issued under 19 USC. 1555; 
Section 19. 11 also issued under 19 U.S.C. 1556, 1562; 


Sictatic 19.35-19.39 we issued under 19 USC. aii 
* * * * * * 


BS 


2. It is proposed to amend § 19.1 by adding a sentence at the end of 


paragraph (a)(9) to read as set forth below, and by removing paragraph 
(c). 
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§ 19.1 Classes of customs warehouses. 
(a) * ck 
(9) * * * All distribution warehouses used exclusively to provide indi- 
vidual duty-free sales locations and storage cribs with conditionally 
duty-free merchandise are also Class 9 warehouses. 
* * * * * * a 
3. It is proposed to amend § 19.2 by revising its heading, by adding 


three sentences at the end of paragraph (a), and by revising paragraphs 
(b)(2) and (g), to read as follows: 


§ 19.2 Applications to bond. 


(a) * * * The applicant must prepare and have available at the ware- 
house a procedures manual describing the inventory control and 
recordkeeping system that will be used in the warehouse. A certification 
by the proprietor that the inventory control and recordkeeping system 
meets the requirements of § 19.12 will be submitted with the applica- 
tion. The physical security of the facility must meet the approval of the 
port director. 

(2) A description of the store’s procedures, which includes inventory 
control, recordkeeping, and delivery methods. These procedures must 
be set forth in the proprietor’s procedures manual. Such manual and 
subsequent changes therein must be furnished to the port director upon 
request. The procedures in the manual shall provide reasonable assur- 
ance that conditionally duty-free merchandise sold therein will be 
exported; 

* ok BS * * * * 

(g) The port director shall promptly notify the applicant in writing of 
his decision to approve or deny the application to bond the warehouse. 
If the application is denied the notification shall state the grounds for 
denial. The decision of the port director will be the final Customs 
administrative determination in the matter. 

4. It is proposed to revise § 19.4 to read as follows: 


§ 19.4 Customs and proprietor responsibility and supervision 
over warehouses. 


(a) Customs supervision. The character and extent of Customs super- 
vision to be exercised in connection with any warehouse facility or 
transaction provided for in this part shall be in accordance with § 161.1 
of this chapter. Independent of any need to appraise or classify mer- 
chandise, the port director may authorize a Customs officer to supervise 
any transaction or procedure at the bonded warehouse facility. Such 
supervision may be performed through periodic audits of the ware- 
house proprietor’s records, quantity counts of goods in warehouse 
inventories, spot checks of selected warehouse transactions or proce- 
dures or reviews of conditions of recordkeeping, storage, security, or 
safety in a warehouse facility. 
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(b) Proprietor responsibility and supervision. 

(1) Supervision. The proprietor shall supervise all transportation, 
receipts, deliveries, sampling, recordkeeping, repacking, manipula- 
tion, destruction, physical and procedural security, conditions of stor- 
age, and safety in the warehouse as required by law and regulations. 
Supervision by the proprietor shall be that which a prudent manager of 
a storage and manipulation facility would be expected to exercise. 

(2) Customs access. The warehouse proprietor shall permit access to 
the warehouse by any Customs officer. 

(3) Safekeeping of merchandise and records. The proprietor is 
responsible for safekeeping of merchandise and records concerning 
merchandise entered in Customs bonded warehouses. The proprietor 
or his employees shall safeguard and shall not disclose proprietary 
information contained in or on related documents to anyone other than 
the importer, importer’s transferee, or owner of the merchandise to 
whom the document relates or their authorized agent. 

(4) Records maintenance. (i) Maintenance. The proprietor shall: 

(A) Maintain the inventory control and recordkeeping system in 
accordance with the provisions of § 19.12 of this part; 

(B) Retain all records required in this part and defined in § 162.1(a) of 
this chapter, pertaining to bonded merchandise for 5 years after the 
date of the final withdrawal under the entry; and 

(C) Protect proprietary information in its custody from unautho- 
rized disclosure. 

(ii) Availability. Records shall be readily available for Customs review 
at the warehouse. In addition, a proprietor may keep records at another 
location for Customs review, but only if the proprietor first receives 
written approval for such storage from the port director. 

(5) Record retention in lieu of originals. A warehouse proprietor may 
utilize alternative storage methods in lieu of maintaining records in 
their original formats, if such storage is approved by Customs under 
paragraph (b)(5)(i) of this section. For Customs purposes, original 
records may be stored in alternate form at any time after the final with- 
drawal under the entry to which these records pertain, except that duty- 
free store operators may store original sales tickets in alternate form at 
any time beginning six months after date of sale. If the proprietor 
chooses to use alternative storage methods, the following conditions 
must be met: 

(i) Approval. The proprietor may request approval to maintain 
records in an alternative format by writing and describing the system of 
storage, the conversion techniques used and the security safeguards to 
be employed to prevent alteration, to the director of the regulatory 
audit field office closest to the party’s headquarters operation. If satis- 
fied that the alternative storage proposed will ensure the accuracy and 
availability of the records when required, the director will grant written 
approval. 
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(ii) Retention of reproductions. The proprietor shall retain and keep 
available an original and one duplicate of each microfilm, microfiche, cd 
ROM (compact disk, Read-Only Memory), or other storage medium 
used, for five years from the date of the final withdrawal under the entry 
to which these records pertain. Duty-free store operators must keep 
alternate storage media containing sales tickets for five years from the 
date of the final withdrawal or five years from the date of the sale, 
whichever is shorter. 

(iii) Hard-copy reproductions. The proprietor must have the capabil- 
ity of making direct hard-copy reproductions of the data stored on the 
microfilm, microfiche, cd ROM, or other storage medium. The propri- 
etor shall bear the expense of making hard-copy reproductions of any or 
all records required by any proper official of the U.S. Customs Service 
for the audit or inspection of books and records. 

(iv) Standards required for reproducing records. Proprietors shall 
maintain the integrity of the original records by insuring that copies 
are true reproductions of the original records and serve the purpose for 
which such records were created. The following shall be observed: 
copies shall contain all significant record detail shown on the original; 
copies of the record shall be so arranged, identified, and indexed that 
any individual document or component of the records can be located 
with reasonable facility; any indexes, registers, or other finding aids 
shall be contained on the storage medium at the beginning of the 
records to which they relate; each time reproductions are made, a writ- 
ten certification will be executed by a responsible company official (see 
§ 191.6(a) of this chapter; the same parties who have authority to sign 
drawback documents are “responsible company officials” for purposes 
of this section), stating that the reproductions stored on the microfilm, 
microfiche, cd ROM, or other storage medium constitute a true, com- 
plete and accurate reproduction of the original documents; and the pro- 
prietor shall maintain and make available a manual describing 
procedures for reproducing original records on alternative storage 
media and controls in effect for assuring completeness and accuracy of 
the reproductions. The procedures shall incorporate reasonable con- 
trols for assuring accuracy and completeness of alternative records. 
The proprietor is responsible for assuring that these controls are 
executed each time original records are reproduced. 

(v) Revocation of alternative record storage method. Failure to main- 
tain the records in accordance with these conditions and requirements 
will constitute a breach of the proprietor’s bond and may result in the 
revocation by Customs of the privilege of maintaining records in a form 
other than the original format. 

(6) Warehouse and merchandise security. The warehouse proprietor 
shall maintain the warehouse facility in a safe and sanitary condition 
and establish procedures adequate to ensure the security of all mer- 
chandise under Customs custody stored in the facility. The warehouse 
construction will be a factor that will be considered by the port director 
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in deciding whether to approve the application. The facility shall be 
built in such a manner as to render it impossible for unauthorized per- 
sonnel to enter the premises without such violence as to make the entry 
easy to detect. If a portion of the facility is to be used for the storage of 
non-bonded merchandise, the port director shall designate the means 
for effective separation of the bonded and non-bonded merchandise, 
such as a wall, fence, or painted line. All inlets and outlets to bonded 
tanks shall be secured with locks and/or in-bond seals. 

(7) Storage conditions. Merchandise in the bonded area shall be 
stored in a safe and sanitary manner to minimize damage to the mer- 
chandise, avoid hazards to persons, and meet local, state, and Federal 
requirements applicable to specific kinds of goods. Aisles shall be estab- 
lished and maintained, and doors and entrances left unblocked for 
access by Customs officers and warehouse proprietor personnel. 

(8) Manner of storage. Packages shall be received in the warehouse 
and recorded in the proprietor’s inventory and accounting records 
according to their marks and numbers. Packages containing weighable 
or gaugeable merchandise not bearing shipping marks and numbers 
shall be received under the weighers or gaugers numbers. Packages 
with exceptions due to damage or loss of contents, or not identical as to 
quantity or quality of contents shall be stored separately until the dis- 
crepancy is resolved with Customs. Merchandise received in the ware- 
house shall be stored in a manner directly identifying the merchandise 
with the entry, general order, or seizure number; using a unique identi- 
fier for inventory categories composed of fungible merchandise 
accounted for on a First-In-First-Out (FIFO) basis; or using a unique 
identifier for inventory categories composed of fungible merchandise 
accounted for using another approved alternative inventory method. 

(i) Direct identification. The warehouse proprietor shall mark all 
shipments for identification, showing the general order or warehouse 
entry number or seizure number and the date of the general order, 
entry, or delivery ticket in the case of seizures. Containers covered by a 
given warehouse entry, general order or seizure shall not be mixed with 
goods covered by any other entry, general order or seizure. Merchandise 
covered by a given warehouse entry, general order or seizure may be 
stored in multiple locations within the warehouse if the proprietor’s 
inventory control system specifically identifies all locations where mer- 
chandise for each entry, general order or seizure is stored and the quan- 
tity in each location. The proprietor must provide, upon request by a 
Customs officer, a record balance of goods, specifying the quantity in 
each storage location, covered by any warehouse entry, general order, or 
seizure so a physical count can be made to verify the accuracy of the 
record balance. 

(ii) FIFO. A proprietor may account for fungible merchandise on a 
First-In-First-Out (FIFO) basis instead of specific identification by 
warehouse entry number, provided the merchandise meets the criteria 
for fungibility and the recordkeeping requirements contained in 
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§ 19.12 of this part are met. As of the beginning date of FIFO proce- 
dures, each kind of fungible merchandise in the warehouse under FIFO 
shall constitute a separate inventory category. Each inventory category 
shall be assigned a unique number or other identifier by the proprietor 
to distinguish it from all other inventory categories under FIFO. All of 
the merchandise in a given inventory category shall be physically 
placed so as to be segregated from merchandise under other inventory 
categories or merchandise accounted for under other inventory meth- 
ods. The unique identifier shall be marked on the merchandise, its con- 
tainer, or the location where it is stored so as to clearly show the 
inventory category of each article under FIFO procedures. Merchan- 
dise covered by a given unique identifier may be stored in multiple loca- 
tions within the warehouse if the proprietor’s inventory control system 
specifically identifies all locations where merchandise for a specific 
unique identifier is stored and the quantity in each location. The pro- 
prietor must provide, upon request by a Customs officer, a record bal- 
ance of goods, specifying the quantity in each storage location, covered 
by any warehouse entry, general order, or seizure so a physical count 
can be made to verify the accuracy of the record balance. 

(iii) Other alternative inventory methods. Other alternative inven- 
tory systems may be used, if Customs approval is obtained. Importers or 
proprietors who wish to use an alternative inventory method other 
than FIFO must apply to Customs Headquarters, Office of Regulations 
and Rulings, for approval. 

(9) Miscellaneous responsibilities. The proprietor is responsible for 
complying with requirements for transport to his warehouse, deposit, 
manipulation, manufacture, destruction, shortage or overage, inven- 
tory control and recordkeeping systems, and other requirements as spe- 
cified in this part. 

5. It is proposed to amend § 19.6 by revising the fourth sentence of 
paragraph (a)(1), paragraph (d)(1), and the sixth sentence of paragraph 
(d)(2), by redesignating paragraph (d)(4) as (d)(5) and by adding a new 
paragraph (d)(4), to read as follows: 


§ 19.6 Deposits, withdrawals, blanket permits to withdraw 
and sealing requirements. 


(a)(1) Deposit in warehouse. * * * A copy of any joint report of discrep- 
ancy shall be made within five business days of agreement and provided 
to the port director on the appropriate cartage documents as set forth in 
§ 125.31 of this chapter. *** 

* * * 


* * * * 


(d) Blanket permits to withdraw. (1) General. (i) Blanket permits may 
be used to withdraw merchandise from bonded warehouses for: 

(A) Delivery to individuals departing directly from the Customs terri- 
tory for exportation under the sales ticket procedure of § 144.37(h) of 
this chapter (Class 9 warehouses only); 

(B) Aircraft or vessel supplies under section 309 or 317, Tariff Act of 
1930, as amended (19 U.S.C. 1309, 1317); or 
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(C) The personal or official use of personnel of foreign governments 
and international organizations set forth in subpart I, part 148 of this 
chapter; or 

(D) A combination of the foregoing. 

(ii) Blanket permits to withdraw may be used only for delivery at the 
port where withdrawn and not for transportation in bond to another 
port, except for a withdrawal for transportation to another port by a 
duty-free sales enterprise which meets the requirements for exemption 
as stated in § 144.34(c) of this chapter. Blanket permits to withdraw 
may not be used for delivery to a location for retention or splitting of 
shipments under the provisions of § 18.24 of this chapter. A withdrawer 
who desires a blanket permit shall state in capital letters on the ware- 
house entry, or on the warehouse entry/entry summary when used as an 
entry, that “Some or all of the merchandise will be withdrawn under 
blanket permit per section 19.6(d), C.R.” Customs acceptance of the 
entry will constitute approval of the blanket permit. A copy of the entry 
will be delivered to the proprietor, whereupon merchandise may be 
withdrawn under the terms of the blanket permit. The permit may be 
revoked by the port director in favor of individual applications and per- 
mits if the permit is found to be used for other purposes, or if necessary 
to protect the revenue or properly enforce any law or regulation Cus- 
toms is charged with administering. Merchandise covered by an entry 
for which a blanket permit was issued may be withdrawn for purposes 
other than those specified in this paragraph if a withdrawal is properly 
filed as required in subpart D, part 144, of this chapter. 

(2) Withdrawals under blanket permit. * * * A copy of the withdrawal 
shall be retained in the records of the proprietor as provided in 
§ 19.12(d)(4) of this part. * * * 


* * * * * * * 


(4) Withdrawals under blanket permit for aircraft or vessel supplies. 
Multiple withdrawals under a blanket permit for aircraft or vessel sup- 
plies, if consigned to the same daily aircraft flight number or vessel sail- 
ing, may be filed on one Customs Form 7512; however, an attachment 
form, developed by the warehouse proprietor and approved by the port 
director may be used for all withdrawals. This attachment form shall 
provide a sufficient summary of the goods being withdrawn, and shall 
include the warehouse entry number, the quantity and weight being 
withdrawn, the Harmonized Tariff Schedule of the United States num- 
ber(s), the value of the goods, import and export lading information, the 
duty rate and amount, and any applicable Internal Revenue Tax Cal- 
culation, for each warehouse entry being withdrawn. A copy of Customs 
Form 7512 and the summary attachment must be attached to each per- 
mit file folder unless the warehouse proprietor qualifies for the permit 
file folder exemption under § 19.12(d)(4)(iii) of this part. 

* * cd * * * * 


6. It is proposed to amend § 19.11 by revising paragraph (h) to read as 
follows: 
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§ 19.11 Manipulation in bonded warehouses and elsewhere. 
* * * * * * ba 


(h) Merchandise which has been entered for warehouse and placed in 
a Class 9 warehouse (duty-free store) may be unpacked into its smallest 
irreducible unit for sale without a prior permit issued by the port direc- 
tor. The port director may issue a blanket permit to a duty-free store for 
up to one year permitting the destruction of merchandise covered by 
any entry and found to be nonsaleable, if the merchandise to be 
destroyed is valued at less than 5 percent of the value of the merchan- 
dise at entry or $1250, whichever is less, in its undamaged condition. 
Such permit may be revoked in favor of a permit for each entry and/or 
destruction whenever necessary to assure proper destruction and 
protection of the revenue. The proprietor shall maintain a record of 
unpacking merchandise into saleable units and destruction of nonsale- 
able merchandise in its inventory and accounting records. 

7. It is proposed to revise § 19.12 to read as follows: 


§ 19.12 Inventory control and recordkeeping system. 


(a) Systems capability. The proprietor shall maintain either manual 
or automated inventory control and recordkeeping systems or com- 
bination manual and automated systems capable of: 

(1) Accounting for all merchandise transported, deposited, stored, 
manipulated, manufactured, smelted, refined, destroyed in or removed 
from the bonded warehouse and all merchandise collected by a propri- 
etor or his agent for transport to his warehouse. The records shall pro- 
vide an audit trail from deposit through manipulation, manufacture, 
destruction, and withdrawal from the bonded warehouse either by spe- 
cific identification or other Customs authorized inventory method. The 
records to be maintained are those which a prudent businessman in the 
same type of business can be expected to maintain. The records are to be 
kept in sufficient detail to permit effective and efficient determination 
by Customs of the proprietor’s compliance with these regulations and 
correctness of his annual submission or reconciliation; 

(2) Producing accurate and timely reports and documents as required 
by this part; and 

(3) Identifying shortages and overages of merchandise in sufficient 
detail to determine the quantity, description, tariff classification and 
value of the missing or excess merchandise so that appropriate reports 
can be filed with Customs on a timely basis. 

(b) Procedures manual. (1) The proprietor shall have available at the 
warehouse an English language copy of its written inventory control 
and recordkeeping systems procedures manual in accordance with the 
requirements of this part. 

(2) The proprietor shall keep current its procedures manual and shall 
submit to the port director a new certification at the time any change in 
the system is implemented. 
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(c) Entry of merchandise into a warehouse. 

(1) Identification. All merchandise collected by a proprietor or his 
agent for transport to his warehouse shall be receipted. In addition, all 
merchandise entered in a warehouse will be recorded in a receiving 
report or document using a Customs entry number or unique identifier 
if an alternate inventory control method has been approved. All mer- 
chandise will be traceable to a Customs entry and supporting documen- 
tation. 

(2) Quantity verification. Quantities received will be reconciled to a 
receiving report or document such as an invoice with any discrepancy 
reported to the port director as provided in § 19.6(a). 

(3) Recordation. Merchandise received will be accurately recorded in 
the accounting and inventory system records from the receiving report 
or document using the Customs entry number or unique identifier if an 
alternative inventory control method has been approved. 

(d) Accountability for merchandise in a warehouse. 

(1) Identification of merchandise. The Customs entry number or 
unique identifier, as applicable under § 19.4(b)(8), will be used to iden- 
tify and trace merchandise. 

(2) Inventory records. The inventory records will specify by Customs 
entry number or unique identifier if an alternative inventory control 
method is approved: 

(i) The location of the merchandise within the warehouse; 

(ii) The cost or value of the merchandise, unless the proprietor’s 
financial records maintain cost or value and the records are made avail- 
able for Customs review; and 

(iii) The beginning balance, cumulative receipts and withdrawals, 
adjustments, destructions, and current balance on hand by date and 
quantity. 

(3) Theft, shortage, overage or damage. Any theft or suspected theft or 
overage or any extraordinary shortage or damage (one percent or more 
of the value of the merchandise in an entry or covered by a unique iden- 
tifier; or if the missing merchandise is subject to duties and taxes in 
excess of $100) shall be immediately brought to the attention of the port 
director, and confirmed in writing within five business days after the 
shortage, overage, or damage has been brought to the attention of the 
port director. An entry for warehouse must be filed for all overages by 
the person with the right to make entry within five business days of the 
date of discovery. The applicable duties, taxes and interest on thefts and 
shortages so reported shall be paid by the responsible party to Customs 
within 20 calendar days following the end of the calendar month in 
which the shortage is discovered. The port director may allow the con- 
solidation of duties and taxes applicable to multiple shortages into one 
payment. These same requiremerts shall apply when cumulative 
thefts, shortages or overages under a specific entry or unique identifier 
total one percent or more of the value of the merchandise or if the duties 
and taxes owed exceed $100. Upon identification, the proprietor shall 
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record all shortages and overages in its inventory control and record- 
keeping system, whether or not they are required to be reported to the 
port director at the time. The proprietor shall also record all shortages 
and overages as required in the Customs Form 300 or annual reconcilia- 
tion report under paragraphs (f) or (g) of this section, as appropriate. 
Duties and taxes applicable to any non-extraordinary shortage or dam- 
age and not required to be paid earlier shall be submitted to the port 
director at the time the Warehouse Proprietor’s Submission, Customs 
Form 300 is due or at the time the certification of preparation of the 
annual reconciliation report is due, as prescribed in paragraphs (g) and 
(h) of this section. 

(4) Permit file folders. (i) Maintenance. Permit file folders shall be 
maintained and kept up to date by filing all receipts, damage or short- 
age reports, manipulation requests, withdrawals, removals and blan- 
ket permit summaries within five business days after the event occurs. 
The permit file folders shall be kept in a secure area and shall be made 
available for inspection by Customs at all reasonable hours. 

(ii) Review. When the final withdrawal of merchandise relating to a 
specific warehouse entry, general order or seizure occurs, the ware- 
house proprietor shall: review the permit file folder to ensure that all 
necessary documentation is in the file folder accounting for the mer- 
chandise covered by the entry; notify Customs of any merchandise cov- 
ered by the warehouse entry, general order or seizure which has not 
been withdrawn or removed; and file the permit file folder with Cus- 
toms within 30 calendar days after final withdrawal, except as allowed 
by paragraph (b)(4)(iv) of this section. The permit file folder for mer- 
chandise not withdrawn during the general order period shall be sub- 
mitted to the port director upon receipt from Customs of the Customs 
Form 6043. 

(iii) Exemption to maintenance requirement. Maintenance of permit 
file folders will not be required, if the proprietor has an automated sys- 
tem capable of: satisfactorily summarizing all actions by Customs 
warehouse entry; providing upon demand by Customs an entry activity 
summary report which lists all individual receipts, withdrawals, 
destructions, manipulations and adjustments by warehouse entry and 
is cross-referenced to the source documents for each transaction; and 
maintaining source documents so that the documents can be readily 
retrieved upon request. Failure to provide the entry activity summary 
report or documentation supporting the entry activity summary report 
upon demand by the port director or the field director of regulatory 
audit could result in reinstatement by the port director of the require- 
ment to maintain the permit file folder for all warehouse entries. When 
final withdrawal is made, the proprietor must submit the entry activity 
summary report to Customs. Prior to submission, the proprietor must 
ensure the accuracy of the summary report and assure that all support- 
ing documentation is on file and available for review if requested by 
Customs. 
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(iv) Exemption to submission requirement. At the discretion of the 
port director, a proprietor may be allowed to furnish formal notification 
of final withdrawal in lieu of the requirement to submit the permit file 
folder or entry activity summary within 30 calendar days of each final 
withdrawal. If approved to use this procedure the proprietor could be 
required by the port director to submit permit file folders or entry activ- 
ity summaries on a selective basis. Failure to promptly provide the per- 
mit file folder or entry activity summary upon request by the port 
director or the field director of regulatory audit could result in with- 
drawal of this privilege. 

(5) Physical inventory. The proprietor shall take at least an annual 
physical inventory of all merchandise in the warehouse, or periodic 
cycle counts of selected categories of merchandise such that each cate- 
gory is counted at least once during the year, with prior notification of 
the date(s) given to Customs so that Customs personnel may observe or 
participate in the inventory if deemed necessary. If the proprietor of a 
Class 2 or Class 9 warehouse has merchandise covered by one ware- 
house entry, but stored in multiple warehouse facilities as provided for 
under § 144.34 of this chapter, the facility where the original entry was 
filed must reconcile the on-hand balances at all locations with the 
record balance for those entries with merchandise in multiple loca- 
tions. The proprietor shall notify the port director of any discrepancies, 
record appropriate adjustments in the inventory control and record- 
keeping system, and make required payments and entries to Customs, 
in accordance with paragraph (d)(3) of this section. Discrepancies 
found in a Class 9 warehouse with integrated locations as set forth in 
§ 19.35(c) will be the net discrepancies for a specific identifier such that 
overages within one sales location will be offset against shortages in 
another location that is within the integrated location. A Class 9 propri- 
etor who transfers merchandise between facilities in different ports 
without being required to file a rewarehouse entry in accordance with 
§ 144.34 of this chapter may offset overages and shortages within the 
same specific identifier for merchandise located in stores in different 
ports. 

(e) Withdrawal of merchandise from a warehouse. All bonded mer- 
chandise withdrawn from a warehouse will be accurately recorded 
within the inventory control and recordkeeping system. The inventory 
control and recordkeeping system must have the capability to trace all 
withdrawals back to a Customs entry and to ultimate disposition of the 
merchandise by the proprietor. 

(f) Special provisions for use of FIFO inventory procedures. (1) Notifi- 
cation. A proprietor who wishes to use FIFO procedures for all or part of 
the merchandise in a bonded warehouse shall provide the port director 
a written certification that: the proprietor has read and understands 
Customs FIFO procedures set forth in this section; the proprietor’s pro- 
cedures are in accordance with Customs FIFO procedures, and the pro- 
prietor agrees to abide by those procedures; and the proprietor of a 
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public warehouse will obtain the written consent of any importer using 
the warehouse before applying FIFO procedures to their merchandise. 

(2) Qualifying merchandise. FIFO inventory procedures may be used 
only for fungible merchandise. For purposes of this section, “fungible 
merchandise” means merchandise which is identical and interchange- 
able for all commercial purposes. While commercial interchangeability 
is usually decided between buyer and seller or between proprietor and 
importer, Customs is the final arbiter of fungibility in bonded ware- 
houses. The criteria for determining whether merchandise is fungible 
include, but are not limited to, Governmental and recognized industrial 
standards, part numbers, tariff classification, value, brand name, unit 
of quantity (such as barrels, gallons, pounds, pieces), model number, 
style and same kind and quality. 

(3) Merchandise specifically excluded. FIFO procedures cannot be 
applied to the following merchandise, as well as any other merchandise 
which does not comply with the requirements of paragraph (f)(2) of this 
section: 

(i) Merchandise subject to quota, visa or export restrictions charge- 
able to different countries of origin; 

(ii) Textile and textile products of different quota categories; 

(iii) Merchandise with different tariff classifications or rates of duty, 
except where the difference is within the merchandise itself (such as 
kits, merchandise in unusual containers) or where the tariff classifica- 
tion or dutiability is determined only by conditions upon withdrawal 
(for example, withdrawal for vessel supplies, bonded wool transac- 
tions); 

(iv) Merchandise with different legal requirements for marking, 
labelling or stamping; 

(v) Merchandise with different trademarks; 

(vi) Merchandise of different grades or qualities; (vii) Merchandise 
with different importers of record; 

(viii) Damaged or deteriorated merchandise; 

(ix) Restricted merchandise; or 

(x) General order, abandoned or seized merchandise. 

(4) Maintenance of FIFO. FIFO procedures used for merchandise in 
any inventory category, must be used consistently throughout the ware- 
house storage and recordkeeping practices and procedures for the mer- 
chandise. For example, merchandise may not be added to inventory by 
FIFO but withdrawn by bypassing certain inventory layers to reach a 
specific warehouse entry other than the oldest one. However, this does 
not preclude the use of specific identification for some merchandise in a 
warehouse entry and FIFO for other merchandise, so long as they are 
segregated in physical storage and clearly distinguished in the inven- 
tory and accounting records. 

(5) FIFO recordkeeping. In the inventory and accounting records, the 
proprietor shall establish an inventory layer for each warehouse entry 
represented in each inventory category. The layers shall be established 
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in the order of time of acceptance of the entry or by the date of importa- 
tion of merchandise covered by each applicable warehouse entry. There 
shall be no mixing of layering both by time of acceptance and date of 
importation in the same warehouse. Records for each layer shall, as a 
minimum, show the warehouse entry number, date of acceptance, date 
of importation, quantity and unit of quantity. They shall also show for 
each entry the type of warehouse withdrawal number or other specific 
removal event charged against the entry, by date and quantity. Each 
addition to or deduction from the inventory category shall be posted in 
the appropriate inventory category within 2 business days after the 
event occurs. All FIFO records and documentation shall consistently 
use the same unit of quantity within each inventory category. 

(6) Entry requirements. Warehouse entries covering any merchan- 
dise to be accounted for under FIFO must be prominently marked 
“FIFO” on the face of the entry document. The entry document or an 
attachment thereto shall show the unique identifier of each inventory 
category to be accounted for under FIFO, the quantity in each inven- 
tory category and the unit of quantity. 

(7) Receipts. Any shortages, overages, or damage found upon receipt 
shall be attributed to the entry under which the merchandise was 
received. FIFO procedures will not take effect until the merchandise is 
physically placed in the storage location for the inventory category rep- 
resented in the entry. 

(8) Manipulation. When manipulation results in a product with a dif- 
ferent unique identifier, the inventory and accounting records shall 
show the quantities of merchandise in each inventory category appear- 
ing in the product covered by the new unique identifier. The withdrawal 
shall show the unique identifiers of both the materials used in the 
manipulation and the product as manipulated. The quantities of the 
original unique identifiers will be deducted from their respective ware- 
house entries on a FIFO basis when the resultant product is withdrawn. 

(9) Discontinuance of FIFO. A proprietor may voluntarily discon- 
tinue the use of FIFO procedures for all or part of the merchandise cur- 
rently under FIFO by providing written notification to the port 
director. The notification shall clearly describe the merchandise, by 
commercial names and unique identifiers, to be removed from FIFO. 
Following notification, the merchandise shall be segregated in both the 
recordkeeping system and the physical location by warehouse entry 
number and the quantities so removed shall be deducted from the 
appropriate FIFO inventory category balances. Merchandise so 
removed shall be maintained under the specific identification inven- 
tory method. FIFO procedures which were voluntarily discontinued 
may be reinstated, but not for merchandise covered by any warehouse 
entry for which FIFO was discontinued. 

(g) Warehouse proprietor submission. Except as otherwise provided 
in paragraph (h) of this section or § 19.19(b) of this part, the warehouse 
proprietor shall file with the field director of regulatory audit within 45 
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calendar days from the end of his business year a Warehouse Propri- 
etor’s Submission on Customs Form 300. Ifthe proprietor of a Class 2 or 
Class 9 warehouse has merchandise covered by one warehouse entry, 
but stored in multiple warehouse facilities as provided for under 
§ 144.34 of this chapter, the CF 300 shall cover all locations and ware- 
houses of the proprietor. An alternative format may be used for provid- 
ing the information required on the CF 300, if prior written approval is 
obtained from the field director of regulatory audit. 

(h) Annual reconciliation. (1) Report. Instead of filing Customs Form 
300 as required under paragraph (g) of this section, the proprietor of a 
class 2, importers’ private bonded warehouse, and proprietors of classes 
4, 5, 6, 7, 8, and 9 warehouses if the warehouse proprietor and the 
importer are the same party, shall prepare a reconciliation report 
within 90 days after the end of the fiscal year unless the port director 
authorizes an extension for reasonable cause. The proprietor shall 
retain the annual reconciliation report for 5 years from the end of the 
fiscal year covered by the report. The report must be available for a spot 
check or audit by Customs, but need not be furnished to Customs unless 
requested. There is no form specified for the preparation of the report. 

(2) Information required. The report must contain the company 
name; address of the warehouse; class of warehouse; date of inventory 
or information on cycle counts; a description of merchandise for each 
entry or unique identifier, quantity on hand at the beginning of the year, 
cumulative receipts and transfers (by unit), quantity on hand at the end 
of the year, and cumulative positive and negative adjustments (by unit) 
made during the year. If the proprietor of a Class 2 or Class 9 warehouse 
has merchandise covered by one warehouse entry, but stored in multi- 
ple warehouse facilities as provided for under § 144.34 of this chapter, 
the reconciliation shall cover all locations and warehouses of the pro- 
prietor at the same port. If the annual reconciliation includes entries 
for which merchandise was transferred to a warehouse without filing a 
rewarehouse entry, as allowed under § 144.34, the annual reconcilia- 
tion must contain sufficient detail to show all required information by 
location where the merchandise is stored. For example, if merchandise 
covered by a single entry is stored in warehouses located in 3 different 
ports, the annual reconciliation should specify individually the begin- 
ning and ending inventory balances, cumulative receipts, transfers, 
and positive and negative adjustments for each location. 

(3) Certification. The proprietor shall submit to the field director of 
regulatory audit within 10 business days after preparation of the 
annual reconciliation report, a letter signed by the proprietor certify- 
ing that the annual reconciliation has been prepared, is available for 
Customs review, and is accurate. The certification letter must contain 
the proprietor’s IRS number; date of fiscal year end; the name and 
street address of the warehouse; the name, title, and telephone number 
of the person having custody of the records; and the address where the 
records are stored. Reporting of shortages and overages based on the 
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annual reconciliation will be made in accordance with paragraph (d)(3) 
of this section. Any previously unreported shortages and overages 
should be reported to the port director and any unpaid duties, taxes and 
fees should be paid at this time. 

(i) System review. The proprietor shall perform an annual internal 
review of the inventory control and recordkeeping system and shall pre- 
pare and maintain on file a report identifying any deficiency discovered 
and corrective action taken, to ensure that the system meets the 
requirements of this part. 

(j) Special requirements. A warehouse proprietor submission (CF 
300) or annual reconciliation must be prepared for each facility or loca- 
tion as defined in §§ 19.2(a) and 19.35(c) of this part. When merchan- 
dise is transferred from one facility or location to another without filing 
a rewarehouse entry, as provided for in § 144.34(c) of this chapter, the 
submission/reconciliation for the warehouse where the entry was origi- 
nally filed should account for all merchandise under the warehouse 
entry, indicating the quantity in each location. 

8. It is proposed to amend § 19.13 by revising the fourth sentence of 
paragraph (g) to read as follows: 


§ 19.13 Requirements for establishment of warehouses. 
* * * * * * * 


(g) Secure storage. * * * The areas for storage of bonded material and 
manufactured products shall be secured in accordance with the stan- 
dards prescribed in § 19.4(b)(6) of this part. * * * 


* * * * * * * 


9. It is proposed to amend § 19.13a by revising the first sentence of its 
introductory text and by revising paragraph (b) to read as follows: 


§ 19.13a Recordkeeping requirements. 


The proprietor of a manufacturing warehouse shall comply with the 
recordkeeping requirements of §§ 19.4(b) and 19.12.* * * 


* * * * * * * 


(b) Take an annual physical inventory of the merchandise as pro- 
vided in § 19.12(d)(5) in conjunction with the annual submission 
required by § 19.12(g); and 


* * * * * * * 


10. It is proposed to amend § 19.35 by revising the introductory text 
of paragraph (c) and by revising paragraphs (c)(2) and (f) to read as fol- 
lows: 


§ 19.35 Establishment of duty-free stores (Class 9 warehouses) 


* * * * * * * 


(c) Integrated locations. A Class 9 warehouse with multiple noncon- 
tiguous sales and crib locations (see § 19.37(a) of this part) containing 
conditionally duty-free merchandise and requested by the proprietor 


may | be treated | by Customs as one location if: 
* * 
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(2) The recordkeeping system is centralized up to the point where a 
sale is made so as to automatically reduce the sale quantity by location 
from centralized inventory or inventory records must be updated no 
less frequently than at the end of each business day to reflect that day’s 
activity. 

* * * * * * * 


(f) Security of sales rooms and cribs. The physical and procedural 
security requirements of § 19.4(b)(6) of this part shall be applied to the 
security of the sales rooms and cribs by the port director. The proprietor 
shall establish procedures to safeguard the merchandise so as to accom- 
modate the movement of purchasers and prospective purchasers of 
conditionally duty-free merchandise contained in duty-free sales rooms 
and cribs. 


* * * * * * * 


11. It is proposed to amend § 19.36 by revising the last sentence of 
paragraph (e) and the third sentence of paragraph (g) to read as follows: 


§ 19.36 Requirements for duty-free store operations. 
* * * * * * * 


(e) Merchandise eligible for warehousing. * * * However, such mer- 
chandise must be either identified or marked “DUTY-PAID” or “U.S.- 
ORIGIN”, or similar markings, as applicable, so that Customs officers 
can easily distinguish conditionally duty-free merchandise from other 
merchandise in the sales or crib area. 

* * * * * * * 


(g) Inventory procedure. * * * The inventory shall be reconcilable with 
the accounting and inventory records and the permit file folder require- 
ments of § 19.12(d), (e) and (f) of this part. * * * 

12. It is proposed to amend § 19.37 by revising the first and fourth 
sentences, and the fifth (and last) sentence of paragraph (a) to read as 
follows: 


§ 19.37 Crib operations. 


(a) Crib. A crib means a bonded area, separate from the storage area 
of a Class 9 warehouse, for the retention of a supply of articles for deliv- 
ery to persons departing from the United States. * * * The quantity of 
goods in the crib may be an amount requested by the proprietor which is 
commercially necessary for the delivery operations for a period, if 
approved by the port director. The port director may increase or 
decrease the quantity as deemed necessary for the protection of the rev- 
enue and proper administration of U.S. laws and regulations, or may 
order the return to the storage area of goods remaining unsold. 

* * * * * * * 


13. It is proposed to amend § 19.39 by removing the last three sen- 
tences of paragraph (c)(2); it is further proposed to amend § 19.39 by 
revising the first sentence of paragraph (c)(3), by redesignating para- 
graphs (c)(4)(ii), (c)(4)(iii) and (c)(4)(iv), as (c)(4)(iii), (c)(4)(iv) and 
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(c)(4)(v), respectively, and adding a new paragraph (c)(4)(ii), and by 

revising paragraphs (c)(5) and (e), to read as set forth below: 

§ 19.39 Delivery for exportation. 
* * * * 


* * * 


(c) * * * 

(3) Aircraft Delivery. The merchandise will be delivered by a licensed 
cartman for lading as baggage directly on the aircraft on which the pas- 
senger will depart. * * *; 

(4) Unit-load delivery. * * * 

(ii) Merchandise shall be placed on the aircraft on which the passen- 
ger departs the United States for carriage as passenger baggage; 

* of * * * * * 


(5) Cancelled or aborted flights or no-show passengers. (i) Cancelled 
or aborted flights. The proprietor shall, upon request, make available to 
Customs the purchaser’s name and address, the purchaser’s airline 
ticket number and the identity and quantity of the merchandise deliv- 
ered by the proprietor to the purchaser (if the merchandise was deliv- 
ered to the airline rather than the passenger, the name of the airline 
employee to whom the merchandise was delivered), and the date and 
time of that delivery in lieu of retrieving the merchandise for safekeep- 
ing until the purchaser actually departs. 

(ii) No-show passengers. A proprietor who delivers merchandise 
directly to an airline for delivery to a passenger who does not board the 
flight shall establish a procedure to obtain redelivery of that merchan- 
dise from the airline. 

* * * * * * * 


(e) Delivery method. Delivery of conditionally duty-free merchandise 
to persons for exportation will be made by licensed cartmen or bonded 
carriers under the procedures in subpart D, part 125, and § 144.34(a), of 
this chapter, or under a local control system approved by the port direc- 
tor wherein any discrepancy found in the merchandise will be treated as 
if it occurred in the bonded warehouse. 

* * * * * * * 


PART 113—CUSTOMS BONDS 

1. The general authority citation for part 113 would continue to read 
as follows: 

Authority: 19 U.S.C. 66, 1623, 1624. 
* * * * * * * 

2. It is proposed to amend § 113.63 by redesignating paragraph (a)(4) 
as (a)(5) and adding a new paragraph (a)(4), by adding a new paragraph 
(b)(4), and by revising the first sentence of paragraph (d), to read as fol- 
lows: 

§ 113.63 Basic custodial bond conditions. 

(a) * * * 

(4) If authorized to use the alternative transfer procedure set forth in 
§ 144.34(c) of this chapter, to operate as constructive custodian for all 
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merchandise transferred under those procedures, thereby assuming 
primary responsibility for the continued proper custody of the mer- 
chandise notwithstanding its geographical location; 

* * * * * 

(b) * * * 

(4) If authorized to use the alternative transfer procedure set forth in 
§ 144.34(c) of this chapter, to keep safe any merchandise so transferred. 

* * * * * * * 

(d) * * * If the principal is designated a bonded carrier, or licensed to 
operate a cartage or lighterage business, or authorized to use the alter- 
native transfer procedure set forth in § 144.34(c) of this chapter, the 
principal agrees to redeliver timely, on demand by Customs, any mer- 
chandise delivered to unauthorized locations or to the consignee with- 
out the permission of Customs. * * * 

* * * * * * * 


PART 144—WAREHOUSE AND 
REWAREHOUSE ENTRIES AND WITHDRAWALS 


1. The general authority citation for part 144 and the specific author- 
ity for § 144.37 would continue to read as follows: 


Authority: 19 U.S.C. 66, 1484, 1557, 1559, 1624; 
* * * 


* * 


* * 


* * 


Section 144.37 also issued under 19 U.S.C. 1555, 1562. 


2. It is proposed to amend § 144.34 by adding a new paragraph (c) to 
read as follows: 


§ 144.34 Transfer to another warehouse. 
* * * * * * * 

(c) Transfers between integrated bonded warehouses. 

(1) Eligibility. (i) Only an importer who will transfer warehoused 
merchandise among Class 2 and 9 warehouses listed on the application 
in paragraph (c)(2) of this section is eligible to participate. 

(ii) The importer must have a centralized inventory control system 
that shows the location of all of the warehoused merchandise at all 
times, including merchandise in transit. 

(iii) The importer and its surety must sign the application. If the 
application to use this alternative procedure is approved by the 
appropriate port director, the importer’s entry bond containing the 
conditions provided under § 113.62 of this chapter will continue to 
attach to any merchandise transferred under these alternative proce- 
dures. 

(iv) Each proprietor of a warehouse listed on the application and each 
surety who underwrites that proprietor’s custodial bond coverage 
under § 113.63 of this chapter shall sign the application. 

(2) Application. Application must be made in writing to the port 
director of the port in which the applicant’s centralized inventory con- 
trol system exists, with copies to all affected port directors, for exemp- 
tions from the requirements for transfer of merchandise from one 
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bonded warehouse to another set forth in paragraphs (a) and (b) of this 
section. The application must list all bonded warehouses to and from 
which the merchandise may be transferred; all such warehouses must 
be covered by the same centralized inventory control system. Only 
blanket exemption requests will be considered; exemptions will not be 
considered for individual transfers. The application may be in letter 
form, signed by all participants, and contain a certification to the port 
director by the applicant that he maintains accounting records, docu- 
ments and financial statements and reports that adequately support 
Customs activities. 

(3) Operation. An importer who receives approval to transfer mer- 
chandise between bonded warehouses in accordance with the provi- 
sions of this section may, after entry into the first warehouse, transfer 
that merchandise to any other warehouse without filing a withdrawal 
from warehouse or a rewarehouse entry. The warehoused merchandise 
will be treated as though it remains in the first warehouse so long as the 
actual location of the merchandise at all times is recorded as provided 
under the provisions of this section. 

(4) Inventory control requirements. The records required to be main- 
tained must include a centralized inventory control system and sup- 
porting documentation which meets the following requirements: 

(i) Provide Customs upon demand with the proper on-hand balance 
of each inventory item in each warehouse facility and each storage loca- 
tion within each warehouse; 

(ii) Provide Customs upon demand with the proper on-hand balance 
for each open warehouse entry and the actual quantity in each ware- 
house facility; 

(iii) If an alternative inventory system has been approved, provide 
Customs upon demand with the proper on-hand balance for each 
unique identifier and the quantity related to each open warehouse 
entry and the quantity in each warehouse facility; 

(iv) Maintain documentation for all intracompany movements, 
including authorizations for the movement, shipping documents and 
receiving reports. These documents must show the appropriate ware- 
house entry number or unique identifier, the description and quantity 
of the merchandise transferred, and must be properly authorized and 
signed evidencing shipment from and delivery to each location; 

(v) Maintain a consolidated permit file folder at the location where 
the merchandise was originally warehoused. The consolidated permit 
file folder must meet the requirements of § 19.12(d)(4) of this chapter 
regardless of the warehouse facility in which the action occurred. Docu- 
mentation for all intracompany movements, including authorizations 
for movement, shipping documents, receiving reports, as well as docu- 
mentation showing ultimate disposition of the merchandise must be 
filed in the consolidated permit file folder within seven business days; 
and 
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(vi) Maintain a subordinate permit file at all intracompany locations 
where merchandise is transferred containing copies of documentation 
required by § 19.12(d)(4) of this chapter and by paragraph (c)(3)(v) of 
this section relating to merchandise quantities transferred to the loca- 
tion. A copy of all documents in the subordinate permit file folder must 
be filed in the consolidated permit file folder within seven business 
days; no exceptions will be granted to this requirement. When the final 
withdrawal is made on the respective entry, the subordinate permit file 
shall be considered closed and filed at the intracompany location to 
which the merchandise was transferred. 

(vii) File the withdrawal from Customs custody at the original ware- 
house location at which the merchandise was entered. 

(5) Waiver of permit file folder requirements. The permit file folder 
requirements of paragraphs (c)(3)(v) and (c)(3)(vi) of this section may 
be waived if the proprietor’s recordkeeping and inventory control sys- 
tem qualifies under the requirements of § 19.12(d)(4)(iii) of this chapter 
at all locations where bonded merchandise is stored. 

(6) Procedure not available. (i) Liens. The transfer procedures per- 
mitted under paragraph (c) of this section shall not be available for mer- 
chandise with respect to which Customs is notified of the existence of a 
lien, as prescribed in § 141.112 of this chapter (see 19 U.S.C. 1564), until 
proof shall be produced at the original warehouse location that the lien 
has been satisfied or discharged. 


(ii) Restricted merchandise. Merchandise subject to a restriction on 
release such as covered by a licensing, quota or visa requirement, is not 
eligible. 

3. It is proposed to amend § 144.36 by revising paragraphs (c) and (f), 
and by adding the word “or” at the end of paragraph (g)(5) and adding a 
new paragraph (g)(6) thereafter, to read as follows: 


§ 144.36 Withdrawal for transportation. 
* * * 


* * * * 


(c) Form. (1) A withdrawal for transportation shall be filed on Cus- 
toms Form 7512 in five copies. An extra copy or copies of the Customs 
Form 7512 may be required for use in connection with the delivery of 
the merchandise to the bonded carrier and, in the case of alcoholic bev- 
erages, two extra copies shall be required for use in furnishing the duty 
statement to the port director at destination. 

(2) Separate withdrawals for transportation from a single ware- 
house, via a single conveyance, consigned to the same consignee, and 
deposited into a single warehouse, can be filed on one Customs Form 
7512, under one control number, provided that there is an attachment, 
to be certified by a Customs officer, providing the information for each 
withdrawal, as required in paragraph (d) of this section. This procedure 
shall not be allowed for merchandise which is in any way restricted (for 
example, quota/visa). 

(3) The requirement that a Customs Form 7512 be filed and the 
information required in paragraph (d) of this section be shown shall not 
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be required if the merchandise qualifies under the exemption in 
§ 144.34(c). 


* * * * * * * 


(f) Forwarding procedure. The merchandise shall be forwarded in 
accordance with the general provisions for transportation in bond 
(§§ 18.1 through 18.8 of this chapter). However, when the alternate pro- 
cedures under § 144.34(c) are employed, the merchandise need not be 
delivered to a bonded carrier for transportation, and an entry for trans- 
portation (Customs Form 7512) and a rewarehouse entry will not be 
required. 

(g) Procedure at destination. * * * 

(5) ** *. or 

(6) Deposited into the proprietor’s bonded warehouse or duty free 
store warehouse without rewarehouse entry as required in § 144.41, if 
the merchandise qualifies for the exemption specified in § 144.34(c). 

* * * * * * * 


4. It is proposed to amend § 144.37 by revising paragraph (h)(2)(v), 
and by revising the fourth sentence and the sixth (and last) sentence of 
paragraph (h)(3), to read as follows: 


§ 144.37 Withdrawal for exportation. 
* * & * * 

(h) * * * 

(3y*-** 

(v) The full name and address of the purchaser. However, the port 
director may waive the address requirement for all merchandise except 
for alcoholic beverages in quantities in excess of 4 liters and cigarettes 
in quantities in excess of 3 cartons; and 

* * * * * * * 


(3) Sales ticket register. * * * The sales ticket register shall be included 
in the permit file folder with or in lieu of the blanket permit summary, as 
provided in § 19.6(d)(5) of this chapter. * * * In lieu of placing a copy of 
sales tickets in each permit file folder, the warehouse proprietor may 
keep all sales tickets in a readily retrievable manner in a separate file. 


5. It is proposed to amend § 144.39 by revising its first sentence to 
read as follows: 


§ 144.389 Permit to transfer and withdraw merchandise. 


With the exception of merchandise transferred under the procedures 
of § 144.34(c), if all legal and regulatory requirements are met, the 
appropriate Customs officer shall approve the application to transfer or 
withdraw merchandise from a bonded warehouse by endorsing the per- 
mit copy and returning it to the applicant. * * * 


6. It is proposed to amend § 144.41 by revising paragraph (c) to read 
as follows: 


§ 144.41 Entry for rewarehouse. 
* * * 


* 
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(c) Combining Separate shipments. (1) Separate shipments consigned 
to the same consignee and received under separate withdrawals for 
transportation may be combined into one rewarehouse entry if the 
warehouse withdrawals are from the same original warehouse entry. 

(2) Shipments covered by multiple warehouse entries, and shipped 
from a single warehouse under separate withdrawals for transporta- 
tion, via a single conveyance, may be combined into one rewarehouse 
entry if consigned to the same consignee and deposited into a single 
warehouse. This procedure shall not be allowed for merchandise which 
is in any way restricted (for example, quota/visa). The combined 
rewarehouse entry shall have attached either copies of each warehouse 
entry package which is being combined into the single rewarehouse 
entry or a summary with pertinent information, that is, the date of 
importation, commodity description, size, HTSUS and entry numbers, 
for all entries withdrawn for consolidation as one rewarehouse entry. 
Any combining of separate withdrawals into one rewarehouse entry 
shall result in the rewarehouse entry being assigned the import date of 
the oldest entry being combined into the rewarehouse entry. 

(3) Combining of separate shipments shall be prohibited in all other 


circumstances. 
ok * * * * * * 


MICHAEL H. LANE, 
Acting Commissioner of Customs. 


Approved: April 8, 1996. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, June 6, 1996 (61 FR 28808)] 
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OPINION 


WALLACH, Judge: Plaintiff Rhone-Poulenc moved pursuant to USCIT 
Rule 56.2, for judgment on the agency record challenging the Depart- 
ment of Commerce’s (“Commerce”) Final Determination of Sales at 
Less Than Fair Value: Coumarin From The People’s Republic of China, 
59 Fed. Reg. 66895 (Dep’t Comm. 1994)(the “Final Determination”). 
For the reasons set forth below, the motion is granted in part and denied 
in part. 


I 


BACKGROUND 


On December 30, 1993, Rhone Poulenc filed a petition with Com- 
merce and the International Trade Commission (“ITC”) alleging that 
imports of coumarin from the People’s Republic of China (the “PRC”) 
were being sold in the United States at less than fair value, and that an 
American industry was materially injured by these sales. On January 
19, 1994, Commerce commenced an antidumping duty investigation. 

Rhone-Poulenc is a domestic producer of coumarin, an aroma chemi- 
cal used in the manufacture of perfumes, among other things. Coumarin 
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has the chemical formula C sub9 H sub6 O sub2, and also is known by 
the following names: 2H-1-benzopyran-2-one; 1,2-benzopyrone; cis- 
o-coumaric acid lactone; coumarinic anhydride; 2-Oxo-1,2-benzopyran; 
5,6-benzo-alpha pyrone; ortho-hydroxyc innamic acid lactone; cis- 
ortho-courmaric (sic) acid anhydride; and tonka bean camphor. Com- 
merce’s investigation included all forms of this chemical. 

Because the PRC has a non-market economy (Final Determination, 
59 Fed. Reg. at 66896), Commerce determined the foreign market value 
(“FMV”) of the subject merchandise using the factors of production 
(“FOP”) method. See 19 U.S.C. §1677b(c); Final Determination, 59 Fed. 
Reg. at 66896-97. Under this method, Commerce determined the 
amount of labor, raw materials, energy and other manufacturing inputs 
used to make the subject coumarin in the PRC. It then determined the 
value of these inputs using surrogate prices from India, which Com- 
merce determined has a market economy at a level of development simi- 
lar to China. Jd. Pursuant to the statute, Commerce made adjustments 
to ensure the comparability of the United States and foreign prices that 
it used to calculate the anti-dumping margins. Id. 

Among these adjustments was an offset for the production of by-prod- 
ucts in the coumarin manufacturing process. Id. at 66897. Commerce 
reduced the cost of materials included in FOP by the value of by-prod- 
ucts, in order to determine the cost of manufacturing. 

Based on the foregoing analysis, Commerce found that coumarin 
from the PRC had been sold in the United States at less than fair value. 
It promulgated preliminary dumping margins for two exporters sepa- 
rately from the rest of the PRC coumarin industry. For Jiangsu Native 
Produce Import/Export Corporation (“JNPIEC”), Commerce set a mar- 
gin of 15.04%; for Tianjin Native Produce Import/Export Corporation 
(“TNPIEC”), a margin of 50.35%; and for all other exporters, a margin 
of 160.80%. 

JNPIEC and TNPIEC received separate dumping margins because 
information that they supplied convinced Commerce that they operate 
independently of government control, and negotiate at arm’s length 
with coumarin manufacturers in China. Id. at 66895-96. Other export- 
ers failed to make this showing, and therefore were collectively subject 
to a higher antidumping margin based on best information available 
(“BIA”). The separate margins for JNPIEC and TNPIEC were based on 
the FOP of the manufacturers of the coumarin that they exported, 
Changzhou Perfumery and Tianjin Perfumery, respectively. There was 
no evidence that JNPIEC or TNPIEC exported coumarin produced by 
any other manufacturer. 

Rhone-Poulenc brought this action timely pursuant to 19 U.S.C. 
§ 1516a and 28 U.S.C. § 1581 (1988). 

Rhone-Poulenc raises four issues: 


A. Did Commerce err in determining the value of by-products of 
coumarin production, and in deducting it from the cost of manufac- 
turing coumarin? 








U.S. COURT OF INTERNATIONAL TRADE 177 


B. Did Commerce err in valuing FOP for Jiangsu Native’s and 
Tianjin Native’s coumarin suppliers separately from the rest of the 
Chinese coumarin manufacturing industry? 

C. Did Commerce err in failing to limit the application of the 
lower dumping margins for Jiangsu Native and Tianjin Native to 
imports of coumarin made by the producers on whose costs the mar- 
gins were based? 

D. Did Commerce err in failing to include resellers’ selling, gen- 
eral and administrative costs and profit in its calculation of the 
constructed value of coumarin? 


II 
STANDARD OF REVIEW 


When reviewing Commerce’s Final Determination in an antidump- 
ing investigation, the court will “hold unlawful any determination, find- 
ing or conclusion found * * * to be unsupported by substantial evidence 
on the record, or otherwise not in accordance with law * * *.” 19 U.S.C. 
§ 1516a(b)(1)(B) (1988). Substantial evidence on the record means 
“such relevant evidence as a reasonable mind might accept as adequate 
to support a conclusion.” Pierce v. Underwood, 487 U.S. 552, 565, 108 
S.Ct. 2541, 2550 (1988) (citations omitted). Under this standard, the 
Court neither weighs the evidence nor substitutes its own judgment for 
that of the agency. Negev Phosphates, Ltd. v. U.S. Dep’t of Commerce, 12 
CIT 1074, 1076-77, 699 FSupp. 938,942 (1988). Nonetheless, the 
court’s deference cannot allow the agency to deviate from the clearly 
expressed intent of Congress. Bd. of Governors of the Fed. Reserve Sys.v. 
Dimension Fin. Corp., 474 U.S. 361, 368, 106 S.Ct. 681,686 (1986). The 
court will find a determination unlawful where Commerce has failed to 
carry out its duties properly, relied on inadequate facts or reasoning, or 
failed to provide an adequate basis for its conclusions. See Budd Co. Ry. 
Div. v. United States, 1 CIT 67, 70-76, 507 F. Supp. 997, 1000-04 (1980); 
Indus. Fasteners Group v. United States, 2 CIT 181, 190, 525 FSupp. 
885, 892-93 (1981). 


Ill 
DISCUSSION 


A 


COMMERCE ERRED IN VALUING By-PRODUCTS AND IN ADJUSTING 
Cost OF MANUFACTURING TO REFLECT THEIR VALUE 

As a general matter, Commerce will determine whether by-products 
of the manufacture of subject merchandise have a market value. Final 
Determination, 59 Fed. Reg. at 66900-01. If they do, Commerce will sub- 
tract that amount from the cost of manufacturing of the subject mer- 
chandise. Here, Rhone-Poulenc argues that Commerce over-stated the 
value of the coumarin manufacturing by-products produced by 
JNPIEC’s and TNPIEC’s suppliers, i.e., Changzhou Perfumery 
(“Changzhou”) and Tianjin Perfumery (“Tianjin”), respectively. The 








178 CUSTOMS BULLETIN AND DECISIONS, VOL. 30, NO. 25, JUNE 19, 1996 


alleged over-statement arose from Commerce’s failure to account for 
the reduction in the by-products’ value caused by their contamination 
with impurities. 

During the investigation, Rhone-Poulenc informed the government 
that by-product valuation would be an issue in determining the couma- 
rin producers’ costs of production. “The Department also needs 
information regarding the quality and composition of the by-products in 
order to attribute any value to them * * *. Information on impurities is 
essential because their presence can wipe out the value of a chemical. 
[Respondents] reported consumption of phenol, which contaminates 
by-products and renders them nearly worthless if not removed * * *.” 
Letters from Baker & Botts, L.L.P to Hon. Ronald H. Brown, May 10, 
1994, A.R. Fiche 44 at 62 & 78. 

As a consequence of Rhone-Poulenc’s letters, Commerce asked 
Changzhou and Tianjin, in deficiency questionnaires, to describe the 
quality and quantity of their by-products. In the questionnaire to 
Changzhou, Commerce directed: “Explain in more detail Changzhou’s 
disposal of waste and by-products * * *. For each by-product, identify 
any distinguishing product characteristics (e.g., grade, form, etc.) that 
may be necessary in determining the appropriate surrogate value.” 
I.T.A. Changzhou Section D Deficiency Questionnaire, May 19, 1994, 
A.R. Fiche 15 at 75. In the questionnaire to Tianjin, Commerce directed: 
“ Explain in more detail Tianjin’s disposal of waste and by-products 
* * * Tn addition, for each by-product, report any distinguishing product 
characteristics (i.e., grade, quantity of impurities) that are necessary 
in determining the appropriate surrogate values.” (Emphasis added) 
I.T.A., Tianjin Perfumery Section D Deficiency Questionnaire, May 19, 
1994, A.R. Fiche 15 at 82. It is not clear why Commerce noted impurities 
specifically in the latter questionnaire and not in the former. 

Changzhou’s response to its questionnaire was deficient. In describ- 
ing the characteristics of its by-products, it said only: “The HCL acid 
produced as a result of the salicylaldehyde production is at a[ |] con- 
centration level. The second by-product, hypochlorite, is produced at 
[ ]concentration level (of HCL).” A.R. Fiche 50 at 75. It made no men- 
tion of acetic acid, another by-product of Changzhou’s process and none 
of any impurities. Tianjin’s response to its questionnaire similarly was 
deficient. It described the disposition of by-products, but neither their 
composition nor any impurities. A.R. Fiche 53 at 20. 

After reviewing the deficiency questionnaire responses, Rhone-Pou- 
lenc sent additional letters to Commerce arguing that the government 
“should not make adjustments to FMV for alleged by-products” for 
either Changzhou or Tianjin. Letter from Baker & Botts, L.L.P. to Hon. 
Ronald H. Brown, July 18, 1994, A.R. Fiche 52 at 1. The primary reason 
stated was the two entities’ failure to provide sufficient information 
regarding the composition and disposition of their by-products. The lack 
of information rendered “the Department * * * unable to make any rea- 
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sonably accurate offset to * * * constructed value as a result of any net 
sales revenue that may have been derived from sales of by-products.” Id. 

Despite Rhone-Poulenc’s urgings, Commerce made adjustments for 
coumarin by-products to Changzhou’s and Tianjin’s costs of manufac- 
turing. It made an allowance for varying concentrations of the by-prod- 
uct chemicals, but none for impurities. Moreover, there is no evidence in 
the record that Commerce attempted any investigation into the purity 
of coumarin by-products generally, or the effect of impurities on their 
value other than the questionnaires cited above. Nor did Commerce 
make an attempt to gather “best information available”, pursuant to 19 
US.C. § 1677e (1988)!, in the absence of complete responses to its ques- 
tionnaires. 

In at least one other antidumping duty investigation, Commerce rec- 
ognized the importance of grade and impurities in determining the 
value of a product. Notice of Final Determination of Sales at Less Than 
Fair Value: Ferrovanadium and Nitrided Vanadium From the Russian 
Federation, 60 Fed. Reg. 27957, 27961-62 (Dep’t Comm., 1995). There, 
Commerce valued vanadium slag, an intermediate product of ferrova- 
nadium, the final product, which came from Russia and South Africa. 
After Commerce accounted for the different concentrations of vana- 
dium pentoxide in the Russian slag and the South African slag, the 
respondents commented that the Russian slag should have been further 
reduced in value because it contained impurities: 

Comment 7: Valuation of Vanadium Slag 


* * * Simply adjusting the value for vanadium pentoxide content 
(“straight-line proportionality” method) is not sufficient, respon- 
dents claim, because the additional impurities contained in the 
Russian slag add to the cost of extracting vanadium pentoxide from 
the raw material. They argue that this renders the Russian slag less 
valuable than the prime grade South African Highveld slag, even 
after adjusting for the different concentration levels of vanadium 
pentoxide 

* * * * * * * 


Based on the submitted information, verification findings, and the 
Department’s own research, we agree with the respondents that 
the South African vanadium slag value should be adjusted to reflect 
the lower purity of the Russian vanadium slag. 


Id. at 27961. The foregoing passage demonstrates that Commerce rec- 
ognizes the difference between concentration and impurities in deter- 
mining the value of an industrial substance. 

The issue before the court is whether, under these circumstances, 
Commerce’s decision to allow an adjustment for coumarin by-products 
without accounting for the downward effect of impurities on the by- 
products’ value is supported by substantial evidence on the record. The 
court finds that even with the deference owed to Commerce’s decision, it 


1 Because Commerce’s investigation in this case predated January 1, 1995, the 1994 amendments to the antidump- 
ing law do not apply. Pub. L. No. 103-465 sec. 291. 
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must vacate and the final determination is remanded insofar as it 
applies an offset to cost of manufacture for by-products without 
accounting for the impurities they are alleged to contain. 

First, it is impossible for this court to perform fully the required 
review of Commerce’s action without a complete statement of the rea- 
soning behind it. Comment 8 of the Final Determination states that 
Rhone-Poulenc argued “that no by-product offsets should be made to 
FMV in this investigation because * * * the respondents failed to pro- 
vide the Department with sufficient information regarding the grade, 
quality, purity, and after-separation costs of the by-products.” Final 
Determination, 59 Fed. Reg. at 66900-01. Commerce responded, in per- 
tinent part, that “the cost to manufacture coumarin should be offset by 
the value of by-product recovered * * * adjusted for concentration lev- 
els.” Id. at 66901. The response makes no mention of purity, and offers 
no justification for ignoring it in valuing the respondents’ by-products. 

Commerce’s failure to provide the basis for its decision not to adjust 
by-product values for impurities “precludes the court from fulfilling its 
statutory obligation on review.” Indus. Fasteners Group, 2 CIT at 190, 
525 FSupp. at 893. The court cannot infer Commerce’s position on this 
issue, nor may it substitute its own judgment for that of the agency. 
Negev Phosphates, Lid, 12 CIT at 1076-77, 699 FSupp. at 942. 

Furthermore, Commerce’s failure to perform an independent inves- 
tigation of the facts related to this issue falls short of its statutory duty to 
investigate antidumping cases and assign fair antidumping margins. 
See Bomont Indus. v. United States, 13 CIT 546, 552, 718 F. Supp. 958, 
964 (1989), citing Budd Co., 1 CIT at 72, 507 F. Supp. at 1001; see also 
Freeport Minerals Co. v. United States, 4 Fed. Cir. (T) 16, 776 F.2d 1029 
(1985) (ITA abused its discretion by revoking antidumping duty order 
without first obtaining certain sales data); Timken Co. v. United States, 
10 CIT 86, 91-92, 630 F. Supp. 1327, 1332-33 (1986) (ITA abused its 
discretion in failing to obtain information relevant to the revocation of 
an antidumping duty order). “Antidumping proceedings are investiga- 
tory, not adjudicatory.” Timken, 10 C.I.T. at 92, 630 F Supp at 1333. 

In Bomont, Commerce’s negative determination in an antidumping 
duty investigation was vacated and remanded for Commerce’s failure to 
investigate alleged transshipments of goods. Bomont Indus., 13 CIT at 
552, 718 FSupp. at 963-64. The court held that “the provisions of the 
Trade Agreements Act of 1979 clearly express congressional intent that 
the administrative agency will obtain information through its own 
investigative efforts.” Id. at 552, 718 FSupp. at 964. Bomont cited Budd 
Co. as authority for this proposition, taking a holding in an ITC case and 
applying it to Commerce. Jd. In Budd, the ITC made a finding of “no 
injury” to the domestic railcar industry from imports of finished railcars 
or railcar parts. 1 CIT at 69, 507 FSupp. at 999. The ITC was held to have 
failed to make a diligent investigation of allegations regarding the 
importation of railcar parts. Id., passim. This failure violated the 
requirement implicit in the antidumping law, that the ITC “take an 
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active role in obtaining information prior to its determination,” id. at 
71, 507 ESupp. at 1001, and that “there has been a lack of diligence by 
the Commission in seeking information available to it in the absence of 
such evidence having been presented by any of the parties to the investi- 
gative proceedings.” Id. at 74, 507 F. Supp. at 1003. 

Commerce’s primary argument in defense of its actions is that Rhone 
Poulenc failed to provide information on the valuation in India of low- 
grade or impure chemicals. Rather, Commerce relied on the only 
information that it received from Rhone-Poulenc, viz., published lists of 
prices for chemicals in India that make no mention of impurities. The 
antidumping law, 19 U.S.C. § 1677e© (1988), however, required Com- 
merce to use the “best information otherwise available” in the absence 
of information provided by the parties to the investigation. And as the 
Budd case established, “best information otherwise available” means 
that, in this context, “all information that is $accessible or may be 
obtained,’ from whatever its source may be, must be reasonably sought 
by” Commerce. 1 CIT at 75, 507 F Supp. at 1003. 

The statute does not say “best information readily available.” BIA is 
neither the absolute best information on an issue, nor merely informa- 
tion already in Commerce’s possession. Rather, BLA implies that Com- 
merce has a duty to reasonably avail itself of its own powers to obtain 
relevant information in the absence of cooperation by a respondent. 
Commerce may not rest and require a petitioner to perform its inves- 
tigation for it. This case does not present, however, the issue of how far 
Commerce must go to gather BIA, because here Commerce made no 
effort at all to do so. It is this failure that mandates remand. 

For the foregoing reasons, the Court remands this matter to Com- 
merce in order for it to perform a thorough investigation of the proper 
valuation of the respondents’ by-products, or to obtain and apply BIA 
regarding coumarin by-product amounts and surrogate country pric- 
ing. In the alternative, Commerce may set forth its valid reasons, if any, 
for ignoring effect of impurities on the value of Respondents’ by-prod- 
ucts. Moreover, Commerce is to promulgate its reasons or results and 
rationale as to the proper valuation of these substances and the valua- 
tion’s effect on the respondents’ costs of manufacturing and dumping 
margins in the Federal Register within 90 days of the entry of this Opin- 
ion and Order. 


B 


COMMERCE Dip Not Err By Nort Usinc BIA To 
CALCULATE FMV For TNPIEC Anpb JNPIEC 
Rhone-Poulenc next asserts that Commerce erred in not applying BIA 
to derive the FMV for JNPIEC’s and TNPIEC’s coumarin exports. This 
argument focuses on PRC coumarin producers, not exporters. The PRC 
government did not cooperate with Commerce’s investigation in that it 
failed to provide information about the PRC’s coumarin manufacturing 
industry. Moreover, unlike JNPIEC and TNPIEC, there is no evidence 
in the record that coumarin manufacturers are independent of PRC gov- 
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ernment control. Therefore, Rhone-Poulenc concludes, Commerce 
should have applied the BIA-based “all others” antidumping margin to 
the coumarin that JNPIEC and TNPIEC exported to the United States. 
In contrast, Commerce’s approach was to ascertain which specific pro- 
ducers made the coumarin exported by JNPIEC and TNPIEC, and 
apply their actual factors of production data to determine FMV and the 
appropriate antidumping margins. 

In examining this argument, the court is mindful of the deference that 
must be accorded Commerce’s determination. See, 19 U.S.C. 
§ 1516a(b)(1)(B). Commerce’s method for determining JNPIEC’s and 
TNPIEC’s anti-dumping margins can be invalidated only if it is “not in 
accordance law”. 19 U.S.C. § 1516a(b). 

19 U.S.C. § 1677b(c)(1) mandates a method for determining foreign 
market value of goods from non-market economy countries: 


If— 


(A) the merchandise under investigation is exported from a 
nonmarket economy country, and 

(B) (Commerce) finds that available information does not 
permit the foreign market value of the merchandise to be 
determined under subsection (a) of this section, 


(Commerce) shall determine the foreign market value of the mer- 
chandise on the basis of the value of the factors of production uti- 
lized in producing the merchandise and to which shall be added an 
amount for general expenses and profit plus the cost of containers, 
coverings, and other expenses, as required by subsection (e) of this 
section. Except as provided in paragraph (2), the valuation of the 
factors of production shall be based on the best available informa- 
tion regarding the values of such factors in a market economy coun- 
try or countries considered to be appropriate by (Commerce). 


19 U.S.C. § 1677b© (1988). Subsection (a), referred to above, instructs 
Commerce to determine FMV based on actual market sales, which 
clearly is not possible in a state-controlled economy such as the PRC’s. 
Subsection (e), referred to in the statute set forth above, instructs 
Commerce to use certain methods to determine constructed value: 


(1) Determination—For the purposes of this subtitle, the 
constructed value of imported merchandise shall be the sum of — 


(A) the cost of materials * * * and of fabrication or other pro- 
cessing of any kind employed in producing such or similar mer- 
chandise * * * ; 

(B) an amount for general expenses and profit equal to that 
usually reflected in sales of merchandise of the same general 
class or kind as the merchandise under consideration which 
are made by producers in the country of exportation, in the 


2 Paragraph (2) of 19 U.S.C. § 1677b© provides an exception to paragraph (1)’s method of determining FMV in a 
non-market economy applicable in cases where available information does not allow merchandise to be valued fully 
under paragraph (1). In such cases, Commerce is directed to base valuation on the price of “comparable” merchandise 
produced in one or more market economies. 19 U.S.C. § 1677b(c)(2). Paragraph (1) allows valuation here, so this provi- 
sion does not apply. 
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usual commercial quantities and in the ordinary course of 
trade * * * ; and 

© the cost of all containers and covering of whatever nature, 
and all other expenses incidental to — the merchandise 
under consideration in condition, packed ready for shipment to 
the United States. 


19 U.S.C. § 1677b(e) (1988). Commerce’s regulations and its Import 
Administration Anti-Dumping Manual reflect these statutory require- 
ments. See 19 C.ER. §§ 353.50, 353.52; Antidumping Manual, Import 
Admin., ch. 8, pp. 64-74 (Dep’t Comm., Int’] Trade Admin., 1994). 

In 1991, Commerce recognized the relaxation of government control 
of the PRC’s economy, and began to allow PRC commercial entities to 
establish their independence from state control on a case-by-case basis. 
Notice of Final Determination of Sales at Less Than Fair Value: Spar- 
klers from the People’s Republic of China, Comment 1 and DOC Posi- 
tion, 56 Fed. Reg. 20588, 20589 (Dep’t Comm. 1991); Notice of Final 
Determination of Sales at Less Than Fair Value: Silicon Carbide from 
the People’s Republic of China, 59 Fed. Reg. 22585, 22586-87 (Dep’t 
Comm. 1994) (embellishing Sparklers’ test for determining indepen- 
dence from state control) (Dep’t Comm. 1993). If Commerce is satisfied 
that an entity is indeed independent of state control, then Commerce 
will determine that entity’s anti-dumping margin separately from 
other, state-controlled enterprises. Id. 

In practice, Commerce determines the separate rate for the exporter 
of merchandise. See, e.g., Sparklers, supra; Silicon Carbide, supra; 
Notice of Final Determination of Sales at Less Than Fair Value: Certain 
Cased Pencils From the People’s Republic of China, 59 Fed. Reg. 55625, 
55626-28 (Dep’t Comm. 1994); Notice of Final Determination of Sales at 
Less Than Fair Value: Disposable Pocket Lighters from the People’s 
Republic of China, 60 Fed. Reg. 22359, 22359-61 (Dep’t Comm. 1995)?. 
It will identify or “pair” an exporter’s margin with a particular producer 
only when it finds that the antidumping margin for the pair is zero. The 
reason behind this “pairing” is that a zero-margin exporter is spared 
subsequent antidumping reviews, while other separate rate exporters 
are not. This latter group would be subject to higher antidumping duties 
on review if they purvey merchandise of a producer whose FMV is 
higher than their prior producer. See Final Determination at 66899; 
Pocket Lighters at 22363. 

Nothing in Rhone-Poulenc’s briefs or oral argument convinces the 
court that Commerce’s methods, described above, are contrary to law. In 
fact, these methods are consistent with the letter and spirit of the anti- 
dumping law. Once it has determined that an exporter operates inde- 
pendently, Commerce must determine a margin that fairly reflects the 
true value of the imported goods using the statutory methods. Identify- 
ing, where possible, the actual FMV of those goods requires analysis of 
the factors of production that went into them. If Commerce can identify 


3 Note that Commerce issued this final determination after the final determination in the instant case. 
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the facility that produced the goods, and the factors of production at that 
facility, then Commerce may determine FMV based on those specific fac- 
tors. 

Commerce did that here. It applied the Sparklers and Silicon Carbide 
tests to determine that JNPIEC and TNPIEC are independent of state 
control. It then determined that the two exporters’ coumarin was 
manufactured by Changzhou and Tianjian Perfumeries, respectively. 
Commerce ascertained the production factors that these manufacturers 
used and then determined the prices of those factors in India, an 
appropriate surrogate market country. This procedure was not contrary 
to law. 

Despite Rhone-Poulenc’s arguments, Commerce was not bound to 
apply Best Information Available to JNPIEC’s and TNPIEC’s dumping 
margins. Commerce obtained accurate information about these export- 
ers’ coumarin FMV’s, and therefore had no need to resort to BIA. Com- 
merce was not required to “punish” these exporters for the PRC 
government’s failure to cooperate in the investigation as to other cou- 
marin exporters and producers. The statute indicates as much in plain 
language: 

(B) Determinations to be made on best information avail- 
able.— In making (its) determinations under this subtitle, (Com- 
merce) shall, whenever a party or any other person refuses or is 
unable to produce information requested in a timely manner and in 
the form required, or otherwise significantly impedes an investiga- 
tion, use the best information otherwise available. 

19 U.S.C. § 1677e(c)(1988).4 JNPIEC and TNPIEC cooperated to Com- 
merce’s satisfaction, provided the requisite information, timely and in 
proper form, and therefore did not come within the ambit of the BIA pro- 
vision. 

Rhone-Poulenc argues at length about the policy and economic rami- 
fications of the analysis that Commerce used. Those arguments do not 
address the real question here, which is not whether the court can devise 
a better analytical method, but rather whether Commerce’s actions are 
consistent with law and supported by evidence in the record. See 19 
U.S.C. §1516a(b). The court finds that Commerce’s actions are consis- 
tent with law, and that they are amply supported by the record. There- 
fore, Commerce’s calculation of separate dumping rates for JNPIEC 
and TNPIEC based on FMV from their suppliers’ factories is not error. 


C 


COMMERCE Dip Not Err IN FAILING TO Limit TNPIEC’s AND JNPIEC’s 
SEPARATE ANTIDUMPING RATES TO COUMARIN IMPORTS MANUFACTURED 
BY TIANJIN AND CHANGZHOU PERFUMERIES 


Rhone-Poulenc next asserts that Commerce erred in not limiting sep- 
arate antidumping margins assigned to JNPIEC and TNPIEC to cou- 


4 While this section of the Code was amended in 1994, the amendment does not affect this case. It applies only to 
those investigations initiated on or after January 1, 1995—well after the instant investigation was commenced. 19 
US.C. § 1677e (1994); PL. 103-465, sec. 291. 








U.S. COURT OF INTERNATIONAL TRADE 185 


marin manufactured by the two producers upon whom the margins 
were based. Rhone-Poulenc argues that Commerce should have ordered 
the application of the higher “all others” rate to coumarin exports by 
JNPIEC and TNPIEC if they change producers. Commerce responds 
that its actions were not contrary to law, and therefore not error. For the 
following reasons, the court agrees. 

Commerce determines antidumping margins pursuant to 19 U.S.C. 
§ 1673b(b) and (d)(2). Subsection 1673b(b) requires Commerce to 


make a determination * * * of whether there is a reasonable basis to 
believe or suspect that the merchandise is being sold, or is likely to 
be sold, at less than fair value. If the determination of [Commerce] 
is affirmative, the determination shall include the estimated aver- 


age amount by which the foreign market value exceeds the United 
States price. 


19 U.S.C. § 1673b(b)(1)(A) (1988). Following this determination, Com- 
merce is directed to 


order the posting of a cash deposit, bond, or other security, as it 
deems appropriate, for each entry of the merchandise concerned 
equal to the estimated average amount by which the foreign market 
value exceeds the United States price * * *. 


19 U.S.C. § 1673b(d)(2) (1988). 

Commerce complied with the foregoing requirements. After an inves- 
tigation, it determined that there was reason to believe that JNPIEC 
and TNPIEC were selling coumarin from the PRC in the United States 
at less than FMV. Commerce then determined the estimated average 
amount by which the actual United States price of coumarin sold by 
these exporters exceeded its FMV, calculated pursuant to the statute, in 
sales that came to light during the investigation. The coumarin that 
changed hands in these actual transactions was produced by the 
Changzhou and Tianjin perfumeries. There is nothing in the record to 
cause Commerce to believe that JNPIEC or TNPIEC had sold or would 
sell any other coumarin in the United States market. All Rhone-Poulenc 
offered was speculation regarding a potential occurrence unsupported 
by evidence of any actual transaction. There is nothing in the statute 
that requires Commerce to subject these companies to alternative anti- 
dumping margins based on a will-o’-the-wisp. 

Moreover, the antidumping law does not require Commerce to inves- 
tigate hypothetical transactions or speculate that an exporter may find 
suppliers of merchandise other than those it has used in the past. The 
statute’s administrative review procedures provides the method for 
accounting for any such changes, in order to assure that appropriate 
anti-dumping duties are assessed. See 19 U.S.C. § 1675 (1988). It is not 
for this Court to force its interpretation on Commerce where the statute 
is silent. See, e.g.,Daewoo Elecs. Co. v. The United States, 6 F.3d 1511 
(Fed. Cir. 1993). 

Rhone-Poulenc’s primary argument is that Commerce deviated from 
its prior practice in failing to limit the applicability of JNPIEC’s and 
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TNPIEC’s separate antidumping rates. In a 1993 Federal Register 
Notice, Commerce adopted the position that Rhone-Poulenc asserts. 
Final Determination of Sales at Less Than Fair Value: Sulfur Dyes, 
Including Sulfur Vat Dyes, From the People’s Republic of China, 58 Fed. 
Reg. 7537, 7543 (Dep’t Comm. 1993). Sulfur Dyes is the sole example of 
“prior established practice” that Rhone Poulenc presented to the Court. 
Shortly thereafter, Commerce ceased limiting separate rates to specific 
producers except where the combination produced a “zero” antidump- 
ing margin. See Notice of Final Determination of Sales at Less Than Fair 
Value: Certain Cased Pencils from the People’s Republic of China, 59 
Fed. Reg. 55625 (Dep’t Comm. 1994); Notice of Final Determination of 
Sales at Less Than Fair Value: Saccharin from the People’s Republic of 
China, 59 Fed. Reg. 58818 (Dep’t Comm. 1994); Notice of Final Deter- 
mination of Sales at Less Than Fair Value: Certain Paper Clips From the 
People’s Republic of China, 59 Fed. Reg. 51168 (Dep’t Comm. 1994). 

Commerce gave an adequate explanation of why it did not link 
JNPIEC’s and TNPIEC’s rates to their suppliers in the Final Deter- 
mination. Final Determination at 66899 and footnote 5. It explained the 
rationale behind its policy more fully in a later Federal Register Notice, 
published in May 1995: 


Recent Department practice has been to assign rates only to export- 
ers except in the case of producer/exporter combinations that have 
been found not to be dumping. (See e.g., Pencils, Saccharin, Couma- 
rin, and Final Antidumping Duty Determination: Certain Cased 
Pencils from the People’s Republic of China, 59 FR 55625, Novem- 
ber 8, 1994, where the Department assigned a zero rate to a produc- 
er/exporter for purposes of exclusion from the order, but the 
remaining rates were assigned to exporters only.) Where a produc- 
er/exporter combination is found not to be dumping, it is appropri- 
ate to publish a rate that applies to that producer/exporter 
combination because they are excluded from the order and, there- 
fore, future administrative reviews. However, all other exporters 
remain subject to the order and administrative reviews. Hence* * * 
those exporters have no incentive to export the output of producers 
that might yield a high FMV unless they adjust their U.S. prices 
accordingly. If they fail to do so, an administrative review would 
result in an assessment of additional duties, with interest, and a 
higher cash deposit rate for future entries. 


Notice of Final Determination of Sales at Less Than Fair Value: Dispos- 
able Pocket Lighters From the People’s Republic of China, 60 Fed. Reg. 
22359, 22364 (Dep’t Comm. 1995)°. 

Because the court finds the explanation given by Commerce in the 
Final Determination to be adequate, it need not reach the question of 
whether counsel’s offer of the explanation in Pocket Lighters is an 


5 Commerce has sought public comment on whether to change its policy regarding the application of antidumping 
rates to exporters that are not also producers. Proposed Rule, 61 Fed. Reg. 7308, 7311 (Feb. 27, 1996). In the notice, 
Commerce suggested that one alternative is to “calculate a separate rate for each exporter/producer combination * * * 
“ Id. Commerce, however, has neither changed its policy nor sought leave of the court to review its position in the con- 
text of this action. Therefore, Commerce’s potential rulemaking has no effect here. 
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impermissible post hoc rationalization. It would have been preferable, of 
course, to have had a fuller explanation of Commerce’s policy in the 
Final Determination. The court’s role here, however, is to determine the 
adequacy of the explanation, not to remand for a mere improvement of 
it. 

Finally, Rhone-Poulenc asserts that Commerce’s action is inconsis- 
tent with Congressional policy. It suggests that Commerce’s approach 
fails to set accurate antidumping rates ab initio and that it would 
require an administrative review to achieve an accurate antidumping 
duty if TNPIEC and JNPIEC should sell the product of new suppliers of 
coumarin. This argument, however, is based on false premises. 

As discussed above, with the exception of the allowance for by-prod- 
ucts, Commerce calculated antidumping rates here consistently with 
statutory requirements. The rates accurately reflect the actual transac- 
tions that occurred in the period of investigation. Speculation on 
whether TNPIEC and JNPIEC might change their coumarin suppliers 
in the future does not change this conclusion. 


D 
COMMERCE Dip Not ERR IN ITS CALCULATION OF 
GENERAL EXPENSES AND PROFIT AS PART OF FMV 
Rhone Poulenc’s final argument is that Commerce erred in determin- 
ing the amount of general expenses and profit to be included in foreign 
market value. Rhone-Poulenc takes issue specifically with Commerce’s 


decision to include an amount for producer costs in FMV but not for 
reseller costs. Commerce’s determination was not contrary to law; 
therefore it need not be remanded. 

Congress directed Commerce to treat cases involving goods from non- 
market economies differently from market economy cases. 19 U.S.C. 
§ 1677b(c). The rationale behind this decision is that such countries 
“do{} not operate on market principles of cost or pricing structures, so 
that sales of merchandise in such country do not reflect the fair value of 
the merchandise.” 19 U.S.C. § 1677(18). 

In the absence of useful pricing data from NME countries, Commerce 
constructs a hybrid price for subject goods, taking the amounts of inputs 
(“factors of production”) used by the NME manufacturer and valuing 
them with price data from a similar market economy. See 19 U.S.C. 
§ 1677b(e)(1). The statute directs Commerce to add to this factors-of- 
production sum an additional amount for general expenses: 


[Commerce] shall determine the foreign market value of the mer- 
chandise on the basis of the value of the factors of production uti- 
lized in producing the merchandise and to which shall be added an 
amount for general expenses and profit * * * as required by subsec- 
tion (e) of this section. 


19 US.C. § 1677b(c)(1). Subsection (e) sets forth requirements for cal- 
culating general expenses and profit: 


an amount for general expenses and profit equal to that usually 
reflected in sales of merchandise of the same general class or kind as 
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the merchandise under consideration which are made by producers 
in the country of exportation, * * * except that — 


(i) the amount for general expenses shall not be less than 10 
percent of the cost [of materials and fabrication or other pro- 
cessing], and 

(ii) the amount for profit shall not be less than 8 percent of 
the sum of such general expenses and cost * * *. 


19 U.S.C. § 1677b(e)(1)(B) (emphasis added). 

The foregoing subsection is the only statutory guidance on the cal- 
culation of general expenses and profit. In it, the plural “are made by 
producers” has only one plural antecedent, viz., “sales of merchandise.” 
Congress thus expressly directed Commerce to include in FMV general 
expense data that relate only to producer sales. There is no mention of 
reseller sales. Similarly, profit is to be calculated with reference to pro- 
ducer sales. Therefore, it is reasonable to conclude that the profit cited is 
to be that of the producer and not a reseller. Finally, when read in con- 
junction with subsections 1677(18) and 1677b(c), supra, it is apparent 
that these amounts are to be calculated based on surrogate country 
data. 

Under the foregoing statutory regime, Commerce’s action cannot be 
found contrary to law. First, Commerce determined the cost of manufac- 
turing using the factors of production of the PRC coumarin producers 
and economic data from India, an appropriate surrogate country. Cal- 
culation Memorandum, C.R. Doc. 59, p. 1. Then, Commerce consulted 
the Reserve Bank of India Bulletin (“RBI”), which contains data on 
income and expenditures of Indian companies engaged in the processing 
and manufacture of chemicals. Id. at p. 12, and Exh. 13 to Calculation 
Memorandum. Commerce selected the appropriate cost categories for 
inclusion in general expenses: managerial remuneration, “other 
expenses less debt”, bad debt, selling commissions, “other provisions”, 
non-operating deficit and interest. Calculation Memorandum at p. 13. 
Then, Commerce determined the percentage of Indian manufacturers’ 
cost of manufacturing that the general expense amount constituted. Id. 
This number was 17.87%, higher than the statutory minimum of 10%. 
Id. Therefore, Commerce used that percentage to determine the 
appropriate amount of general expenses to include in FMV. 

Similarly, Commerce attempted to calculate the profit rate by consult- 
ing the RBI. The Indian producers’ profit rate, based on RBI data, was 
5.81%. Id. This number is less than the statutory minimum of 8%. 
Therefore, Commerce calculated profit for purposes of FMV at the rate 
of 8%. Id. 

The foregoing methods of calculation are consistent with the law, and 
with Commerce’s regulations, 19 C.FR. § 353.52(c). Rhone-Poulenc’s 
arguments to the contrary are unavailing. The foregoing statutory anal- 
ysis answers Rhone Poulenc’s contention that reseller’s general 
expenses and profits should have been included here. It is a reasonable 
interpretation of the statute to conclude that they need not have been 
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included.® Nor has Rhone-Poulenc offered convincing evidence of a 
prior contrary practice. Commerce’s Antidumping Manual expressly 
provides for NME-related investigation methods distinct from those 
applicable in market economies. Antidumping Manual, Ch. 8, sec. XVI. 
The treatment of exports from market economies has no bearing here, 
whether contained in the Manual or in a prior Federal Register Notice, 
see Final Determination of Sales at Less Than Fair Market Value: Fresh 
and Chilled Atlantic Salmon From Norway, 56 Fed. Reg. 7661 (1991), 
given contrary statutory language. 


IV 


CONCLUSION 


For the foregoing reasons, the court grants Plaintiff's Motion for 
Judgment on the Agency Record insofar as it challenges Commerce’s 
determination of the offset for by-products applicable to TNPIEC’s and 
JNPIEC’s cost of manufacturing and remands for further proceedings 
regarding same, consistent with this Opinion; and the Court denies 
Plaintiff's motion in all other respects. 





(Slip Op. 96-85) 


TORRINGTON CO., PLAINTIFF AND FEDERAL-MOGUL CORP, PLAINTIFF- 
INTERVENOR v. UNITED STATES, DEFENDANT, AND SKF USA INnc., SKF 
FRANCE S.A., SKF GMBH, SKF INDUSTRIE, S.PA., SKF (U.K.) Lrp., SKF 
SVERIGE AB, RHP BEARINGS, RHP BEARINGS INC., Koyo SEIKO Co., LTD., 
Koyo Corp oF U.S.A.,GMN GEORG MULLER NURNBERG AG, NSK LTp., 
NSK Corp, NTN BEARING CorP OF AMERICA, AMERICAN NTN BEARING 
MANUFACTURING CorP, NTN Corp, NTN KUGELLAGERFABRIK 
(DEUTSCHLAND) GMBH, NMB Tua Lrp., PELMEC THAI Lrp., NMB 
SINGAPORE LTD. PELMEC INDUSTRIES LTD, NMB Corp, FAG 
KUGELFISCHER GEORG SCHAFER KGAA, FAG CuSCINETTI S.PA., FAG 
(UK) Lrp., BARDEN Corp (UK) Lrp., FAG Brearincs Corp, BARDEN 
Corp, PEER BEARING Co., INA WALZLAGER SCHAEFFLER KG, AND INA 
BEARING Co., INC., DEFENDANT-INTERVENORS 


Consolidated Court No. 92-07-00483 


Plaintiff contests certain aspects of the Department of Commerce, International Trade 
Administration’s (“Commerce”) final results of redetermination on remand filed pur- 
suant to Torrington Co. v. United States, 19 CIT ___, 881 F- Supp. 622 (Mar. 31, 1995) 
(“Remand Results”). 


6 Commerce, in its brief, suggested that it did not know whether resellers’ general expenses and profit are included 
in the RBI statistics that it used. Brief at 44~45. Therefore, Commerce concluded, adding an additional amount for 
resellers’ general expenses and profit could have resulted in double counting. In that argument Commerce seeks to 
have its cake and eat it too. Nonetheless, the court need not address this argument and the admissions that support it 
because the court does not find that Commerce was required to include reseller expenses and no coumarin exporter has 
claimed an overcharge for such expenses if they were included. Moreover, Rhone-Poulenc admitted that the RBI 
information did not include reseller general expenses and profit. 
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Held: This case is remanded to Commerce to apply the tax-neutral value added tax 
methodology approved by the United States Court of Appeals for the Federal Circuit jn 
Federal-Mogul Corp. v. United States, 63 F.3d 1572 (Fed. Cir. 1995), and to recalculate the 
dumping margins for the respondents subject to this remand with the exception of those 
for whom Commerce has determined recalculation is unnecessary. 

[Plaintiff's motion is granted in part and denied in part; this case is remanded to Com- 
merce.] 


(Dated May 31, 1996) 
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Grunfeld, Desiderio, Lebowitz & Silverman (Max F. Schutzman, David L. Simon, 
Andrew B. Schroth, Matthew L. Pascocello and Mark E. Pardo) for defendant-intervenors 
FAG Kugelfischer Georg Schafer KGaA, FAG Cuscinetti SpA, FAG (UK) Limited, Barden 
Corporation (UK) Limited, FAG Bearings Corporation and The Barden Corporation. 

Venable, Baetjer, Howard & Civiletti (John M. Gurley and Lindsay B. Meyer) for defen- 
dant-intervenor Peer Bearing Company. 

Arent Fox Kintner Plotkin & Kahn (Stephen L. Gibson and Eleanor Pelta) for defendant- 
intervenors INA Walzlager Schaeffler KG and INA Bearing Company, Inc. 


OPINION 

TsOuCALAS, Judge: Plaintiff, The Torrington Company (“Torring- 
ton”), challenges certain aspects of the Department of Commerce, 
International Trade Administration’s (“Commerce”) final results of 
redetermination entitled The Torrington Company v. United States, 
Slip Op. 95-54 (March 31, 1995), Final Results of Redetermination Pur- 
suant to Court Remand (“Remand Results”), filed on August 14, 1995. 
The Remand Results concern Antifriction Bearings (Other Than 
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Tapered Roller Bearings) and Parts Thereof From France; et al.; Final 
Results of Antidumping Duty Administrative Reviews (“Final 
Results”), 57 Fed. Reg. 28,360 (June 24, 1992). 


BACKGROUND 


In Torrington Co. v. United States, 19CITat___—,_—_—«, 881 F. Supp. 
622, 651 (1995), the Court remanded this case to Commerce to: (1) apply 
the rate of value added tax (“VAT”) forgiven to United States price, cal- 
culated at the same point in the stream of comnmerce as where the VAT is 
applied for home market (“HM”) sales, and to add the resulting amount 
to United States price (“USP”) without a circumstance of sale (“COS”) 
adjustment to foreign market value (“FMV”); (2) deny an adjustment to 
FMV for HM pre-sale freight expenses where FMV was calculated using 
purchase price (“PP”); (3) develop a methodology which removes post- 
sale price adjustments (“PSPAs”) and rebates paid on sales of out-of- 
scope merchandise from any adjustments made to FMV for PSPAs or 
rebates, if no viable method could be developed, to deny such adjust- 
ments in calculating FMV; (4) add an amount for profit which is not less 
than the statutory eight percent minimum to FAG Cuscinetti SpA’s 
(“FAG-Italy”) cost of production (“COP”) data and to make any adjust- 
ments to constructed value (“CV”) that may be required as a result; 
(5) address the issues raised by plaintiff concerning the adjustment to 
FMV for NTN Bearing Corporation of America, American NTN Bearing 
Manufacturing Corporation, NTN Corporation and NTN Kugellagerfa- 
brik (Deutschland) GmbH (“NTN”) for inventory carrying costs and to 
set forth the basis for its determination on this issue; and (6) provide a 
reasonable explanation of why the treatment of “Route B” sales in the 
Final Results differs from that afforded these sales in the original less 
than fair value (“LTFV”) investigation or, if no explanation can be 
given, to exclude “Route B” sales from the HM database. 


DISCUSSION 


Commerce’s final results filed pursuant to a remand will be sustained 
unless that determination is “unsupported by substantial evidence on 
the record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B) (1988). Substantial evidence is such “relevant evi- 
dence as a reasonable mind might accept as adequate to support a con- 
clusion.” Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938); 
Alhambra Foundry Co. v. United States, 12 CIT 343, 345, 685 F. Supp. 
1252, 1255 (1988). 


1. Value Added Tax: 


In Torrington, 19CIT at___, 881 F Supp. at 637, the Court directed 
Commerce to “apply the rate of VAT forgiven to USP calculated at the 
same point in the stream of commerce where the VAT is applied for 
home market sales, and add the resulting amount to USP without aCOS 
adjustment to FMV.” 
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Commerce changed its VAT methodology to comply with the Court’s 


instructions. Remand Results at 3. Under the new methodology, Com- 
merce 


added to USP the result of multiplying the foreign market tax rate 
by the price of the United States merchandise at the same point in 
the chain of commerce that the foreign market tax was applied to 
foreign market sales. [Commerce] also adjusted the USP tax adjust- 
ment and the amount of tax included in FMV. These adjustments 
deduct (or add) the portions of the foreign market tax and the USP 
tax adjustment that are the result of expenses that are included in 
the foreign market price used to calculate foreign market tax and 
are included in the United States merchandise price used to calcu- 
late the USP tax adjustment, which we later deduct to calculate 
FMV and USP (or which were excluded from the price, but later 
added). These adjustments to the amount of the foreign market tax 
and the USP tax adjustment are necessary to prevent our new 
methodology for calculating the USP tax adjustment from creating 
dumping margins where no margins would exist if no taxes were 
levied upon foreign market sales. 

Id. Although Commerce has complied with the Court’s instructions, a 

further remand is appropriate. 

Recently, the United States Court of Appeals for the Federal Circuit 
(“CAFC”) in Federal-Mogul Corp. v. United States, 63 F.3d 1572, 1580 
(Fed. Cir. 1995), held that 19 U.S.C. § 1677a does not preclude use of a 
tax-neutral adjustment methodology.! Subse-quently, Commerce 
elected to return to a tax-neutral administration of 19 U.S.C. 
§ 1677a(d)(1)(C). In addition, the Court agrees with Commerce that 
recalculations were unnecessary for (1) INA Roulements S.A. (“INA- 
France”) because its margins were based on best information available, 
and (2) NMB Singapore Ltd. and Pelmec Industries (Pte.) Ltd. (“NMB/ 
Pelmec Singapore”) because VAT was not levied on sales of subject mer- 
chandise in Singapore. See Remand Results at 4. Therefore, the Court 
remands this case to Commerce to employ a tax-neutral methodology 
for the VAT adjustment to USP which utilizes the amount of the foreign 
market tax rather than the tax rate in recalculating the weighted-aver- 
age dumping margins for all bearings for respondents subject to this 
remand, with the exception of those respondents for whom Commerce 
has determined that recalculation is unnecessary. 


2. FMV Adjustment For Pre-Sale Inland Freight: 


In the underlying judicial review, the Court could not discern whether 
FMV was calculated using purchase price or exporter’s sales price 
(“ESP”). Therefore, the Court instructed Commerce “to deny the 
adjustment to FMV for pre-sale home market transportation expenses 
only where FMV was calculated using purchase price.” Torrington, 19 


1 Defendant-intervenors FAG Kugelfischer Georg Schiefer KGaA, FAG Cuscinetti SpA, FAG (UK) Ltd., Barden Cor- 
poration (UK) Ltd., FAG Bearings Corporation and The Barden Corporation (collectively, “FAG”), have motioned for 
modification of this Court’s judgment in Torrington, 19 CIT at , 881 F Supp. at 662, in accordance with the CAFC’s 
opinion, FAG’s Mot. to Modify J. and Issue Further Remand Order. While the Court declines to modify its prior judg- 
ment in this proceeding, the instant decision coincides with controlling precedent. 
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CITat___, 881 F Supp. at 638. The Court’s decision was in accordance 
with Ad Hoc. Comm. of AZ-NM-TX-FL, Producers of Gray Portland 
Cement v. United States, 13 F.3d 398, 402 (Fed. Cir. 1994) (in PP compar- 
isons, Congress did not intend pre-sale HM transportation costs to be 
deducted from FMV), cert. denied, =~ U'S.__, 115 S.Ct. 67 (1994). 

In light of Ad Hoc, Commerce has changed its methodology and no 
longer deducts HM movement charges from FMV. Remand Results at 5. 
Instead, Commerce adjusts for those expenses under the COS provision, 
19 C.ER. § 353.56 (1992), and the ESP offset provision of 19 C.FR. 
§ 353.56(b)(1) and (2). Id. 

When USP is based on PP Commerce only adjusted for HM movement 
charges through the COS provision, capturing direct selling expenses, 
including post-sale movement expenses and, in some circumstances, 
pre-sale movement expenses. Jd. Commerce treats pre-sale movement 
expenses as direct expenses only if the expenses are directly related to 
the HM sales of the merchandise under consideration. Jd. To discern the 
relationship of the expense to the sales under consideration, Commerce 
examines the respondent’s pre-sale warehousing expenses because it 
views pre-sale movement charges incurred in positioning the merchan- 
dise at the warehouse as linked, analytically, to pre-sale warehousing 
expenses. Jd. Commerce reasons that if pre-sale warehousing is an indi- 
rect expense, shipping similarly must be indirect. Conversely, a direct 
pre-sale warehousing expense implies a direct pre-sale movement 
expense. Id. See Torrington Co. v. United States, 18CIT___,__—_—s«, 866 
F. Supp. 581, 584 (1994) (in a PP comparison, if the pre-sale warehous- 
ing expense is not shown to be a direct expense, it follows that the pre- 
sale freight expense is also not a direct expense), aff'd, 68 F.3d 1347 (Fed. 
Cir. 1995). In most cases, Commerce deems pre-sale warehousing 
expenses to be indirect expenses. Remand Results at 5-6. 

When USP is based on ESP Commerce used the COS adjustment in 
the same manner as in purchase price situations. 

Under the ESP offset provision, 19 C.FR. § 353.56(b)(1) and (2), 
Commerce adjusted for any pre-sale movement charges found to be indi- 
rect selling expenses. Id. 

Although in the Final Results, Commerce adjusted FMV for pre-sale 
inland freight expenses in PP and ESP sales comparisons, on remand 
Commerce adjusted FMV for these charges only to the extent allowable 
as indirect selling expenses for SKF USA Inc., SKF Industrie, S.p.A. 
(“SKF-Italy”), SKF GmbH (“SKF-Germany”), SKF France S.A. (“SKF- 
France”), SKF Sverige AB and SKF (U.K.) Limited (“SKF”), Koyo Seiko 
Co., Ltd. and Koyo Corporation of U.S.A. (“Koyo”), FAG-Italy, Nachi- 
Fujikoshi Corp. (“Nachi”), NSK Ltd. and NSK Corporation (“NSK”), 
NTN, NMB/Pelmec Singapore, NMB Thai Ltd., Pelmec Thai Ltd. and 
NMB Corp. (“NMB/Pelmec Thai”) under the commission and ESP off- 
set provisions of 19 C.FR. § 353.56(b). Id. at 6-7. 

SKF raises an objection, asserting that its pre-sale inland freight 
expenses are eligible for a COS adjustment. SKF’s Comments on 
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Remand Results at 6-11. The Court disagrees. First, the administrative 
record cited does not establish that SKF’s warehousing expenses are 
directly related to the sales under consideration. See SKF’s Comments 
on Remand Results at 6-7. See also Public R. Doc. No. 106, SKF’s Sec- 
tion C Home Market Questionnaire Response at fields 34, 34.1; SKF’s 
Section C Response for Germany, Confidential R., Doc. No. 41, Fr. 263A; 
Reel 10. The record indicates that freight expenses were incurred in 
transporting products sold to related companies prior to the sale of such 
products to unrelated customers in the home market. 

In addition, SKF argues that its reported expenses are based on actual 
costs and are, therefore, directly tied to sales of the subject merchandise. 
SKF’s Comments on Remand Results at 6-7. Under certain circum- 
stances, allocated expenses may qualify for a COS adjustment. For 
example, post-sale expenses have been deemed tied to specific sales 
where “the apportionment of rebate cost was made on the basis of actual 
cost and sales figures.” Smith-Corona Group Consumer Prod. Div., 
SCM Corp. v. United States, 713 F.2d 1568, 1580 (Fed. Cir. 1983), cert. 
denied, 465 U.S. 1022 (1984). However, in this case, the expenses in 
question were incurred prior to the sale taking place. Expenses cannot 
be allocated across sales where no sale has yet taken place. Therefore, to 
the extent that these expenses were allocated, they cannot be deemed 
direct expenses. Ad Hoc Comm. of AZ-NM-TX-FL Producers of Gray 
Portland Cement v. United States,19CIT__—_,_—s, Slip Op. 95-91 at 5 
(May 15, 1995) (post-sales expenses will more likely be considered direct 
as actual sales can be identified once they exist). In addition, the pre-sale 
expenses which Commerce has treated as direct expenses “usually 
involve products channeled or customized for certain buyers.” Id. SKF 
has presented no evidence that the freight expenses at issue here were 
incurred in the course of “channeling” or “positioning” sales for partic- 
ular customers. SKF simply has not established that the pre-sale freight 
expenses qualify as direct expenses. 

Finally, SKF argues that pre-sale inland freight expenses should be 
treated consistently for purposes of adjustments to USP and FMV. 
SKF’s Comments on Remand Results at 6-12. The CAFC rejected this 
position in Ad Hoc, 13 F.3d at 401-02. 

Moreover, this Court has approved Commerce’s new methodology for 
treatment of home market pre-sale inland freight charges in PP and 
ESP transactions. See Ad Hoc Comm. of AZ-NM-TX-FL Producers of 
Gray Portland Cement v. United States, 18 CIT __, 865 F. Supp. 857 
(1994) (purchase price transactions only), aff'd per curiam, 68 F.3d 487 
(Fed. Cir. 1995); Ad Hoc Comm. of AZ-NM-TX-FL Producers of Gray 
Portland Cement v. United States, 18 CIT ____, Slip Op. 94-152 (Sept. 
26, 1994); Torrington, 18 CIT at___, 866 F. Supp. at 583-84; Torring- 
ton Co. v. United States, 18CIT___, 866 F. Supp. 1434 (1994), aff'd, 68 
F.3d 1347 (Fed. Cir. 1995); Federal-Mogul Corp. v. United States, 18 CIT 
___, 871 F. Supp. 443 (1994), aff'd, 1996 W.L. 194202 (Fed. Cir. Apr. 23, 
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1996). Reaffirming those decisions, the Court sustains Commerce’s 
methodology. 


3. Post-Sale Price Adjustments: 


The Court instructed Commerce to develop a methodology which 
removes PSPAs and rebates on sales of out-of-scope merchandise in cal- 
culating adjustments to FMV and, ultimately, the dumping margins. If 
no viable method could be developed, Commerce was instructed to deny 
such an adjustment in calculating FMV. Torrington, 19CITat__, 881 
F. Supp. at 640. 

In the Final Results, Commerce treated certain home market dis- 
counts, rebates and PSPAs that were not allocated upon a product-spe- 
cific basis, but were allocated upon a customer-specific basis, as indirect 
selling expenses. Final Results, 57 Fed. Reg. at 28,400-05. Commerce 
treated PSPAs as indirect selling expenses for Koyo, NSK, NTN, SKF- 
Germany and SKF-Italy. Remand Results at 7. In the Remand Results, 
Commerce modified its findings and treatment of PSPAs for these 
respondents. 

Commerce explains upon remand that Koyo could not tie its reported 
PSPAs to the products on which they were granted and the extent to 
which the PSPAs pertained to out-of-scope merchandise could not be 
determined. Commerce was unable to develop a methodology which 
removed Koyo’s PSPAs paid on sales of out-of-scope merchandise from 
any adjustment to FMV for PSPAs. Consequently, Commerce denied 
Koyo an adjustment for home market PSPAs in calculating FMV. Jd. 
Koyo did not comment on this issue. 

NSK had four rebate programs in effect for HM sales (REBA- 
TEH1-REBATEH4). In the Final Results, Commerce 


treated REBATEH1-H8 as direct expenses because they were 
either distributor/customer-specific and _transaction-specific 
(REBATEH1 and H3), or distributor-specific, but granted as a 
straight percentage of all sales (REBATEH2). [Commerce] treated 
REBATEH4 (actually a PSPA) as an indirect expense in the final 
results of review because this PSPA was reported on a customer- 
specific basis but not granted as a straight percentage of sales. 


Id. at 8. NSK also provided an Early Payment Discount (OTHDISH) 
which it allocated on a distributor-specific basis. The Final Results 
treated the OTHDISH as an indirect expense. Id. 

On remand, Commerce affirmed its original treatment of REBA- 
TEH1-H3,? but disallowed REBATEH4 because the extent to which the 
PSPA was granted on sales of non-scope merchandise was unclear from 
the record. According to Commerce, the rebate was not traceable to spe- 
cific part numbers. Commerce determined that NSK’s allocation may 


2 Torrington objects to Commerce’s treatment of REBATEH2 as a direct expense claiming that, in a subsequent 
proceeding, Commerce found that REBATEH2 did not demonstrably exclude rebates on non-scope merchandise. Tor- 
rington chall NSK’s methodology because it adds all of the incentives paid to distributors and divides that num- 
ber by total sales to that distributor. Torrington’ s Comments on Remand Results at 8. The Court concludes, however, 
that the distributor- ‘specific methodology at issue is acceptable because the incentives were “granted as a straight per- 
centage of all sales.” Remand Results at 8. See also Torrington, 17 CIT at 935, 832 F. Supp. at 377 (customer-specific 
allocation acceptable when the percentage amount is the same across products). 
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not remove the effect of non-scope sales. Jd. Commerce also disallowed 
NSK’s Early Payment Discount because the extent to which the amount 
of the OTHDISH was attributable to non-scope merchandise was 
unclear. Commerce explains that NSK calculated the discount percent- 
age by dividing the total amount paid to a distributor by the total num- 
ber of sales to that distributor. Commerce determined that the 
numerator and denominator may both have included non-scope mer- 
chandise. According to Commerce, NSK’s distributor-specific allocation 
may not remove the effect of non-scope merchandise. Jd. 

NSK argues that Commerce misconstrued the Court’s remand 
instructions and, as a result, incorrectly excluded REBATEH4 and the 
OTHDISH not only from FMV, but also from the ESP offset. NSK’s 
Comments on Remand Results at 2. NSK maintains that under the law 
and the Court’s remand, Commerce is authorized to adjust for indirect 
expenses not directly tied to sales of scope merchandise under the ESP 
offset. Id. at 2-3 (citing Smith-Corona, 713 F.2d at 1578; Torrington Co. 
v. United States, 19CIT__, 8382 F Supp. 365 (1993), aff'd, 68 F.3d 1347 
(1995). 

NTN granted certain discounts (OTHDISH) on home market sales. 
On remand, Commerce denied NTN an adjustment to FMV for 
OTHDISH. Commerce explains that NTN did not differentiate between 
product-specific programs and those applicable also to non-scope mer- 
chandise. According to Commerce, the administrative record did not 
reveal the extent to which NTN’s discounts were calculated using non- 
scope merchandise and suggested that the discounts varied in amount 
and were not granted on all sales. Remand Results at 9. 

Finally, SKF-Germany and SKF-Italy granted post-sale billing adjust- 
ments for their customers but did not record them on a transaction-spe- 
cific basis. Remand Results at 7. According to Commerce, these PSPAs 
were reported in a manner which did not permit removal of the effects of 
non-scope merchandise. On remand, Commerce denied any adjustment 
because it could not selectively evaluate the effect of the PSPAs on the 
margin. Id. at 19-21. 

SKF objects to Commerce’s denial of an adjustment for indirect 
expenses. First, SKF argues that Commerce never requested segrega- 
tion of scope and non-scope merchandise concerning billing adjust- 
ments. SKF’s Rebuttal Comments on Remand Results at 12-13. 
Second, SKF contends that SKF-Germany’s (1) customer-specific 
allocations reflect expenses which were incurred in equal proportions 
on scope and non-scope merchandise, and (2) reporting was not distor- 
tive and was verified by Commerce as being based on actual expenses/ 
revenues. Id. at 13-14. To support adjustments based on indirect 
expenses, SKF cites SKF USA Inc. v. United States, 19CIT__, 874F. 
Supp. 1395 (1995); SKF USA Inc. v. United States, 19CIT__—, 875 F 
Supp. 847 (1995); and Torrington Co. v. United States, 17 CIT 922, 
935-36, 832 F Supp. 379, 390 (1993), aff'd, 68 F.3d 1347 (1995). Id. 
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According to Torrington, Commerce should have selectively granted a 
PSPA adjustment to SKF-Germany and SKF-France when it resulted in 
an addition to FMV. Torrington’s Comments on Remand Results at 6-7. 

In various other cases, as in this case, the Court has stated that Com- 
merce cannot use non-scope merchandise to assess antidumping duties. 
19 U.S.C. § 1675(a)(2) (1988). See, e.g., Torrington Co. v. United States, 
17 CIT 199, 218, 818 F. Supp. 1563, 1578-79 (1993), aff'd, 1996 WL. 
194202 (Fed. Cir. Apr. 23, 1996); Torrington, 19CITat__, 881 F Supp. 
at 640. In light of its concern over the use of non-scope merchandise, the 
Court remanded this case. Since the Court’s remand, the CAFC has 
ruled on this issue. Torrington Co. v. United States, 1996 W.L. 194202 
(Fed. Cir. Apr. 23, 1996) (Nos. 95-1210, 95-1211). In Torrington, Koyo’s 
PSPAs were adjustments to the price of a product or group of products. 
They were made “in response to billing errors for a particular customer 
or in response to the post-sale raising or lowering of the price for a par- 
ticular customer.” The PSPAs “were reported * * * on a customer-spe- 
cific basis because data is not recorded and maintained in Koyo Seiko’s 
computerized records on a product-specific basis.” Jd. at *10. Commerce 
had allowed an adjustment for indirect expenses. Concluding that Com- 
merce had unlawfully allowed PSPAs to be calculated using out-of-scope 
merchandise, this Court rejected the adjustment. Torrington, 17 CIT at 
218, 818 F. Supp. at 1578-79. Affirming this Court’s decision, the CAFC 
held that, in situations involving allocations over scope and non-scope 
merchandise, the focus must be on the PSPAs calculation method, not 
the recordation or the allocation method. See Torrington, 1996 WL. 
194202 at *10-11. The Court analyze’s Commerce’s treatment of each 
respondent’s PSPAs in turn in light of the CAFC decision. 

Koyo’s PSPAs are “revisions or corrections to prices.” Koyo “made 
post-sale price adjustments on an annual or semi-annual basis based on 
considerations which crossed individual sales and product lines.” Final 
Results, 57 Fed. Reg. at 28,400. The situation presented here is identical 
to that in Torrington where the CAFC refused to allow Koyo’s direct sel- 
ling expenses to be treated as indirect selling expenses pursuant to the 
ESP offset regulation. Torrington, 1996 W.L. 194202 at *10-11. Neither 
the recordation nor the allocation of PSPAs alters the relationship 
between a given expense and the sale to which it relates. Jd. at *10. 
Thus, it is the relationship of the expense to the sales under consider- 
ation which is of import. In this case, Koyo’s PSPAs which relate to par- 
ticular sales, could not be reported by Koyo on a product-specific basis 
because of the method of recordkeeping. Koyo’s PSPAs were not tied to 
the product sold and Commerce could not treat them as direct expenses. 
The allocation method did not deprive the expenses of their direct rela- 
tionship to the sales under consideration. Therefore, the PSPAs could 
not be treated as indirect selling expenses under the ESP offset provi- 
sion. Accordingly, no adjustment could be granted. The Court finds, 
therefore, that Commerce correctly denied Koyo an adjustment to FMV 
for its PSPAs. 
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Similarly, post-sale billing adjustments for SKF-Germany and SKF- 
Italy which related to specific transactions were not recorded on a trans- 
action-specific basis, but in a single account. Thus, the adjustments 
could not be tied to the product sold. Further, the billing adjustments 
varied in amount and, exactly as in Torrington, 1996 W.L. 194202, with 
respect to whether they were additions to, or subtractions from, price. 
See Remand Results at 7.2 NSK’s REBATEH4 also could not be traced to 
specific part numbers but only to specific customers. The allocation for 
its OTHDISH only took the total amount paid to a distributor and 
divided this amount by total sales to that distributor. Jd. at 8. NTN also 
seeks an adjustment to FMV for its OTHDISH. However, it did not dif- 
ferentiate between product-specific programs and those applicable to 
non-scope merchandise. Therefore, its discounts could not be tied to the 
merchandise sold. Further, the administrative record suggested to Com- 
merce that the discounts NTN granted also varied in amount and were 
not granted on all sales. Remand Results at 9. 

In light of the Court’s discussion of the CAFC’s decision in Torrington 
and this Court’s reasoning with respect to Koyo, the Court finds that 
Commerce properly denied an adjustment to FMV in every instance 
challenged here. Accordingly, the Court sustains Commerce’s denial of 
an adjustment to FMV to Koyo for its PSPAs, to SKF-Germany and SKF- 
Italy for their post-sale billing adjustments, to NSK for REBATEH4 and 
its OTHDISH, and to NTN for its OTHDISH. In addition, the Court 
affirms Commerce’s decision with regard to REBATEH1-H3 for NSK. 


4. FAG-Italy’s Related Party Transfer Prices: 


In making its constructed value calculation, Commerce is required to 
include an amount for profit. 19 U.S.C. § 1677b(e)(1)(B). The profit 
amount included in CV may not be less than eight percent of the sum of 
cost of materials and general expenses. Id. § 1677b(e)(1)(B)(ii). See also 
Torrington, 19CIT at __, 881 F Supp. at 643; Aramide Maatschappij 
Vo.F v. United States, 19CIT___—,_—_—, 901 F. Supp. 353, 356 (1995). In 
Torrington, 19CITat___, 881 F Supp. at 643, the Court found that the 
profit calculation applies also in the case of inputs which are purchased 
from a related supplier and directed Commerce to add a minimum of 
eight percent profit in calculating CV for FAG-Italy. This instruction 
was consistent with the Court’s opinion in SKF USA Inc. v. United 
States,19CIT __, 885 F. Supp. 274 (1995). 

As required by statute, Commerce is “ensuring that a minimum profit 
of eight percent is added to CV” for FAG-Italy. No changes to its original 
calculations were necessary. Remand Results at 9. Commerce correctly 
explains that the CV calculation for FAG-Italy conforms to the Court’s 
instruction and SKF19CIT at __, 885 F. Supp. at 279. Accordingly, 
the Court sustains Commerce’s treatment of profit in the calculation of 
CV for FAG-Italy. 


SSKF’s argument that Commerce did not request the necessary information was made previously to this Court and 
rejected. SKF’s Opp’n to Torrington’s Mot. for J. upon the Administrative R. at 110 n.212 (June 29, 1993). 
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5. NTN’s Inventory Carrying Cost Adjustment: 


In the underlying case, Torrington challenged Commerce’s grant of 
adjustments to FMV for inventory carrying cost for NTN. Torrington 
claimed that NTN’s inclusion of amounts for work in process, raw mate- 
rials and supplies inflated the adjustment which, under recent Com- 
merce practice, had been limited to finished goods inventory. Commerce 
inadvertently neglected to address Torrington’s argument in the Final 
Results. Torrington and Commerce both requested that this issue be 
remanded. Torrington, 19 CIT at __, 881 F. Supp. at 643-44. The 
Court remanded this case for Commerce to address the issue raised by 
Torrington and to set forth the basis for its determination in the Final 
Results. Id. at__, 881 F. Supp. at 644. 

In the 1991-92 review, Commerce stated: 


Inventory carrying costs are designed to measure the cost to a com- 
pany of holding merchandise that could be sold to generate reve- 
nue. Because raw materials and work in process are, by definition, 
not yet salable merchandise, the Department bases inventory car- 
rying cost on the value of finished goods only. Therefore, we have 
recalculated NTN’s claimed HM inventory carrying cost to elimi- 
nate that portion related to raw materials and work in process. 


Final Results of Antidumping Duty Administrative Reviews and 
Revocation in Part of an Antidumping Duty Order, 58 Fed. Reg. 39,729, 


39,745 (July 26, 1993). Commerce now agrees with Torrington and has 
conformed its treatment of inventory carrying costs for NTN with the 
1991-92 review, “recalculat[ing] NTN’s claimed HM inventory carrying 
cost to eliminate that portion related to raw materials and work in pro- 
cess.” Remand Results at 10. The Court sustains Commerce’s recalcula- 
tion of NTN’s claimed HM inventory carrying costs as reasonable. 


6. Treatment of NMB Thailand’s “Route B” Sales: 


In the original LTFV investigation, Commerce found that NMB Thai 
Ltd. and Pelmec Thai Ltd. (““NMB/Pelmec Thailand” or “NMB”) sold 
ball bearings at a transfer price to Minebea Co. Ltd., Singapore branch 
(“MSB”), which in turn sold the bearings to an unrelated customer in 
Singapore. These sales were referred to as “Route B” sales. The Singa- 
porean customer, in turn, sold the bearings to its related affiliate in 
Thailand at a transfer price. Commerce focused on the first transaction, 
the one occurring between MSB and the unrelated customer in Singa- 
pore. Commerce reasoned that because the merchandise was exported 
to Singapore from Thailand and the first sale to an unrelated party took 
place in Singapore, the merchandise entered the Singaporean com- 
merce. Based largely on the first sale to the unrelated Singaporean cus- 
tomer, Commerce determined that the “Route B” sales were third 
country sales. Final Determinations of Sales at Less than Fair Value: 
Antifriction Bearings (Other Than Tapered Roller Bearings) and Parts 
Thereof From the Federal Republic of Germany, 54 Fed. Reg. 18,992, 
19,025 (1989); Final Determination of Sales at Less Than Fair Value: 
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Ball Bearings and Parts Thereof From Thailand, 54 Fed. Reg. 19,117, 
19,118-19 (May 3, 1989); Remand Results at 11-12. 

During this administrative review, Commerce determined that 
NMB’s “Route B” sales are HM sales. Torrington challenged the dispa- 
rate treatment afforded “Route B” sales in the LTFV investigation and 
in this review and the Court directed Commerce to provide a reasonable 
explanation for the inconsistency or to exclude the “Route B” sales in 
question here from the home market database. Torrington, 19 CIT at 
___, 881 F. Supp. at 648. 

Commerce represents that important facts distinguishing the “Route 
B” sales in this case from those involved in the LTFV investigation qual- 
ify the current “Route B” sales as HM sales. First, Commerce argues 
that the sales involved in this review were transacted in Thailand 
whereas the LTFV “Route B” sales took place in Singapore. Second, 
Commerce argues that the bearings involved in this review were con- 
sumed in Thailand whereas the LTFV “Route B” bearings were first 
consumed in Singapore. Def.’s R. to Comments on Remand Results at 
19-20. Commerce notes that, although the LTFV investigation did not 
focus on this factor, 19 U.S.C. § 1677b(a)(1)(A) requires that the mer- 
chandise be sold or, in the absence of sales, offered for sale in the princi- 
pal markets of the exporting country in the usual commercial quantities 
in the ordinary course of trade for home consumption. Commerce con- 
tends that NMB’s long-standing sales practice supports the position 
that its “Route B” sales are “ordinary course of trade” sales. Id. at 
20-21. 

Torrington avers that the only factor which distinguishes the sales at 
issue here and the LTFV “Route B” sales is that, in the LTFV case, one or 
more Route B customers conducted their sales transactions in Singa- 
pore, while in the case at bar, all transactions were conducted in Thai- 
land. According to Torringtion, the location of the transaction should be 
irrelevant for purposes of classifying transactions as ordinary course 
HM sales. Torrington maintains that the transfer to MSB rendered the 
“Route B” sales at issue here atypical because NMB/Pelmec does not set 
the “Route B” prices and has no actual knowledge of the bearings’ des- 
tination. Torrington’s Comments on Remand Results at 10-16. 

Torrington’s arguments fail because the crux of this issue lies in the 
relevant statutory and regulatory definitions. For purposes of United 
States and home market price comparisons, the statute refers to mer- 
chandise which “is sold or, in the absence of sales, offered for sale in the 
principal markets of the country from which exported, in the usual com- 
mercial quantities and in the ordinary course of trade for home con- 
sumption.” 19 U.S.C. § 1677b(a)(1)(A) (emphasis added); Remand 
Results at 19. Commerce determines whether home market sales are in 
the ordinary course of trade by considering the conditions and practices 
which, for a reasonable period prior to the time of exportation of the sub- 
ject merchandise, have been normal in the trade of merchandise of the 
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same class or kind as that under consideration. 19 U.S.C. § 1677(15) 
(1988); 19 C.FR. § 353.46(b) (1992). 

First, Commerce’s posture that the location of the sale transaction 
has a significant bearing on how a sale is classified is correct. This Court 
has interpreted the language “the principal markets of the country from 
which exported” as referring to the home market. See Torrington Co. v. 
United States, 15 CIT 605, 607, 779 F. Supp. 1395, 1397 (1991). See also 
19 C.ER. § 353.46 (using the language “in the principal markets of the 
home market country”) (emphasis added). It is uncontroverted that the 
sale involved in the second administrative review were transacted in 
Thailand while the sale involved in the original investigation took place 
in Singapore. As the bearings at issue in this review were sold in Thai- 
land, the home market, they cannot be third country sales. 

Second, Torrington has provided no evidence that the sales in ques- 
tion here are not “ordinary course of trade” sales. In this respect, this 
case resembles Zenith Elecs. Corp. v. United States, 988 F.2d 1573 (Fed. 
Cir. 1993), where the appellate court stated that this court correctly 
upheld Commerce’s determination that Fujitsu sales were in the “ordi- 
nary course of trade.” The record in that case reflected that, for a num- 
ber of years, Fujitsu had routinely sold a substantial percentage of its 
televisions to farmer’s cooperatives. No evidence was produced showing 
that the sales did not fit the statutory and regulatory definition of ordi- 
nary course of trade sales. Jd. at 1583. Similarly, Torrington has pro- 
duced no evidence showing that the “Route B” sales in question are 
unusual or extraordinary. 

In addition, the goods at issue here, admittedly, were consumed in 
Thailand. 

In the Remand Results, Commerce stated: 


[T]he first unrelated sale in this review for all “route B” sales 
occurred in Thailand. This differs from the original LTFV inves- 
tigation where the first unrelated sales for one customer, which 
NMB Thailand classified as “route B” sales occurred in Singapore 
* * * [Those sales were third country sales, not HM sales * * *. 
[T]he fact that we chose not to verify NMB Thailand’s response for 
this review is not a factor in determining whether the sales qualify 
as legitimate HM sales * * *. [W]e recognize that HM sales can have 
different tax or duty treatments based on the particular circum- 
stances of the sales. However, as the Court pointed out, the fact that 
import duties on raw materials and machinery may not have been 
paid on bonded warehouse sales has no bearing as to whether the 
bonded warehouse sales were made in the ordinary course of trade. 
See Torrington, Slip Op. 95-54, at 62. In other words, the fact that 
sales through “route B” received different tax treatment than sales 
through “route A’ is irrelevant to the determination of whether the 
sales are made “in the ordinary course of trade.” Finally, notwith- 
standing the fact that these sales may have earned export subsidies 
due to the marketing channels in which they passed, or have been 
subject to different legal considerations or statistical treatment by 
the Thai government, the overriding factor is whether the mer- 
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chandise “is sold, or in the absence of sales, offered for sale in the 
principal markets of the country from which exported in the usual 
commercial quantities and in the ordinary course of trade for home 
consumption * * * “ pursuant to Section 773(a)(1)(A) of the Tariff 
Act of 1930, as amended (emphasis added). 

Since the bearings in question are consumed in the HM, they are 
undeniably HM sales of bearings. Also, the factors cited by Torring- 
ton do not render these sales outside the ordinary course of trade. 


Remand Results at 24-25. 

Commerce’s explanation for classifying NMB’s “Route B” sales as 
HM sales is reasonable and its determination is supported by law and 
the record. Accordingly, the Court sustains Commerce’s inclusion of 
NMB’s “Route B” sales in the HM database. 


CONCLUSION 


In accordance with the foregoing opinion, this case is remanded to 
Commerce to apply the tax-neutral value added tax methodology 
approved by the Federal Circuit in Federal-Mogul, 63 F3d at 1572, and 
to recalculate the dumping margins accordingly for respondents subject 
to this remand, excluding those respondents for whom recalculation is 
unnecessary. Commerce’s Remand Results are affirmed in all other 
respects. 





(Slip Op. 96-86) 


TIMKEN Co., PLAINTIFF v. UNITED STATES, DEFENDANT, AND NTN BEARING 
Corp OF AMERICA, AMERICAN NTN BEARING MANUFACTURING CORP, 
NTN Corp, Koyo SEIKO Co., Ltp., Koyo Corp oF U.S.A., NSK LTD., AND 
NSK Corp, DEFENDANT-INTERVENORS 


Consolidated Court No. 94—01-00008 


Plaintiff moves pursuant to Rule 56.2 of the Rules of this Court for judgment upon the 
agency record challenging aspects of the final determination by the Department of Com- 
merce, International Trade Administration (“Commerce”), entitled Final Results of Anti- 
dumping Duty Administrative Reviews; Tapered Roller Bearings and Parts Thereof, 
Finished and Unfinished, From Japan and Tapered Roller Bearings, Four Inches or Less 
in Outside Diameter, and Components Thereof, From Japan (“Final Results”), 58 Fed. 
Reg. 64,720 (1993). Specifically, plaintiff alleges that Commerce committed the following 
errors: (1) included below-cost sales in its calculation of profit for purposes of determining 
constructed value; (2) applied two different methodologies for the assessment of anti- 
dumping duties and for the establishment of future cash deposit rates; (3) added an insuf- 
ficient value-added tax (“VAT”) to home market prices in calculating foreign market value 
(“FMV”); (4) adjusted FMV for pre-sale inland freight expenses; (5) accepted NTN Bear- 
ing Corporation of America, American NTN Bearing Manufacturing Corporation and 
NTN Corporation’s (collectively “NTN”) allocation of expenses; (6) allowed adjustments 
to NTN’s US. price calculated on the basis of transfer prices; (7) allowed unsubstantiated 
adjustments to NTN’s U.S. indirect selling expenses; (8) committed certain methodologi- 
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cal errors with respect to NTN; (9) allowed home market billing adjustments based on 
both in-scope and out-of-scope sales of Koyo Seiko Co., Ltd. and Koyo Corporation of 
U.S.A. (collectively “Koyo”); (10) accepted NSK Ltd. and NSK Corporation’s (collectively 
“NSK”) post-sale price adjustments; (11) refused to apply results of a verification proceed- 
ing retroactively; and (12) committed various clerical errors. 

Held: Plaintiff's motion for judgment upon the agency record is granted in part and this 
case is remanded to Commerce to: (1) deny adjustment to FMV for pre-sale home market 
transportation expenses where FMV was calculated using purchase price; (2) explain its 
method for determining that NTN’s indirect expenses varied across levels of trade and, if 
it is unable to do so, deny the adjustment; (3) provide evidence of tests performed to verify 
the accuracy of NTN’s transfer prices and, if unable to do so, deny the adjustment and 
reallocate NTN’s expenses without using transfer prices; (4) reallocate NTN’s U.S. inland 
freight expenses from NTN’s warehouse to its customers, NTN’s U.S. indirect advertising 
expenses and NTN’s US. indirect selling expenses; (5) provide a reasonable explanation 
on the record for accepting NTN’s downward adjustments to U.S. indirect selling expenses 
for interest paid on cash deposits; (6) deny the adjustment to FMV for Koyo’s home mar- 
ket billing expenses; (7) deny the adjustment to FMV for NSK’s lump-sum billing adjust- 
ments; and (8) correct various clerical errors. Commerce’s final determination, to the 
extent challenged herein, is sustained in all other respects. 

{Plaintiffs motion is granted in part and denied in part; this case is remanded to Com- 
merce. | 


(Dated May 31, 1996) 


Stewart and Stewart (Terence P Stewart, James R. Cannon, Jr., William A. Fennell, 
John M. Breen, Lane S. Hurewitz and Patrick J. McDonough) for plaintiff. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Michael S. Kane); of coun- 
sel: Linda Chang, Attorney-Advisor, United States Department of Commerce, for defen- 


dant. 
Barnes, Richardson & Colburn (Donald J. Unger and Jesse M. Gerson) for defendant- 


intervenors NTN Bearing Corporation of America, American NTN Bearing Manufactur- 
ing Corporation and NTN Corporation. 
Powell, Goldstein, Frazer & Murphy (Peter O. Suchman, Susan P Strommer and 


Elizabeth C. Hafner) for defendant-intervenors Koyo Seiko Co., Ltd. and Koyo Corpora- 
tion of U.S.A. 


Lipstein, Jaffe & Lawson, L.L.P (Robert A. Lipstein, Matthew P Jaffe and Grace W. 
Lawson) for defendant-intervenors NSK Ltd. and NSK Corporation. 


OPINION 

TSOUCALAS, Judge: Plaintiff, The Timken Company (“Timken”), com- 
menced this action challenging certain aspects of the Department of 
Commerce, International Trade Administration’s (“Commerce” or 
“I TA”) final results of administrative reviews entitled Final Results of 
Antidumping Duty Administrative Reviews; Tapered Roller Bearings 
and Parts Thereof, Finished and Unfinished, From Japan and Tapered 
Roller Bearings, Four Inches or Less in Outside Diameter, and Compo- 
nents Thereof, From Japan (“Final Results”), 58 Fed. Reg. 64,720 
(1993). 


BACKGROUND 
On November 22, 1991, Commerce initiated administrative reviews 
of tapered roller bearings (“TRBs”) from Japan covering the period of 
1990 to 1991. See Initiation of Antidumping and Countervailing Duty 
Administrative Reviews, 56 Fed. Reg. 58,878 (1991). On November 27, 
1992, Commerce initiated administrative reviews of TRBs imported 
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from Japan during the period of 1991 to 1992. See Initiation of Anti- 
dumping and Countervailing Duty Administrative Reviews, 57 Fed. 
Reg. 56,318 (1992). Commerce published the preliminary results of both 
reviews on September 30, 1993. See Preliminary Results of Antidump- 
ing Duty Administrative Reviews; Tapered Roller Bearings and Parts 
Thereof, Finished and Unfinished, From Japan and Tapered Roller 
Bearings, Four Inches or Less in Outside Diameter, and Components 
Thereof, From Japan, 58 Fed. Reg. 51,058 (1993). 

On December 9, 1993, Commerce published its final determinations 
concerning these reviews. See Final Results, 58 Fed. Reg. at 64,720. 
Timken now moves pursuant to Rule 56.2 of the Rules of this Court for 
judgment on the agency record alleging the following actions by Com- 
merce were unsupported by substantial evidence on the agency record 
and not in accordance with law: (1) including below-cost sales in its cal- 
culation of profit for purposes of determining constructed value; 
(2) applying two different methodologies for the assessment of anti- 
dumping duties and for the establishment of future cash deposit rates; 
(3) adding an insufficient value-added tax (“VAT”) to home market 
prices in calculating foreign market value (“FMV”); (4) adjusting FMV 
for pre-sale inland freight expenses; (5) accepting NTN Bearing Corpo- 
ration of America, American NTN Bearing Manufacturing Corporation 
and NTN Corporation’s (collectively “NTN”) allocation of expenses; 
(6) allowing adjustments to NTN’s US. price calculated on the basis of 
transfer prices; (7) allowing unsubstantiated adjustments to NTN’s 


US. indirect selling expenses; (8) committing certain methodological 
errors with respect to NTN; (9) allowing home market billing adjust- 
ments based on both in-scope and out-of-scope sales of Koyo Seiko Co., 
Ltd. and Koyo Corporation of U.S.A. (collectively “Koyo”); (10) accept- 
ing NSK Ltd. and NSK Corporation’s (collectively “NSK”) post-sale 
price adjustments; (11) refusing to apply results of a verification pro- 
ceeding retroactively; and (12) committing various clerical errors. 


DISCUSSION 


The Court’s jurisdiction in this action is derived from 19 U.S.C. 
§ 1516a(a)(2) (1994) and 28 U.S.C. § 1581(c) (1994). 

The Court must uphold Commerce’s final determination unless it is 
“unsupported by substantial evidence on the record, or otherwise not in 
accordance with the law.” 19 U.S.C. § 1516a(b)(1)(B) (1994). Substantial 
evidence is “more than a mere scintilla. It means such relevant evidence 
as areasonable mind might accept as adequate to support a conclusion.” 
Universal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). “It is not 
within the Court’s domain either to weigh the adequate quality or quan- 
tity of the evidence for sufficiency or to reject a finding on the grounds of 
a differing interpretation of the record.” Timken Co. v. United States, 12 


CIT 955, 962, 699 F. Supp. 300, 306 (1988), aff'd, 894 F.2d 385 (Fed. Cir. 
1990). 
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1. Use of Below-Cost Sales for Calculation of Profit: 


Timken contends that Commerce erred by including below-cost sales 
in its calculations of profit for use in constructed value. According to 
Timken, the statute requires Commerce to exclude below-cost sales 
from its calculation of profit. Pl.’s Mem. Supp. Mot. J. Agency R. at 
28-30 (citing 19 U.S.C. § 1677b (1988)). Timken emphasizes that below- 
cost sales are excluded from the calculation of FMV in certain situations 
pursuant to 19 U.S.C. § 1677b(b) (1988). Pl.’s Mem. Supp. Mot. J. 
Agency R. at 28. Timken further argues that below-cost sales are outside 
the ordinary course of trade. Id. at 30-31. 

Commerce defends its decision to include below-cost sales in its cal- 
culations of profit by asserting that there are separate and distinct 
methodologies for determining constructed value and FMV based on 
price. Def.’s Opp’n to Pl.’s Mot. J. Agency R. at 15-17. Commerce asserts 
that 19 U.S.C. § 1677b(e)(1)(B) specifically requires constructed value 
to be calculated based upon the “overall profit experience” of merchan- 
dise of the same general class or kind. Jd. at 16-17. Commerce also dis- 
agrees with Timken’s characterization of below-cost sales as being 
outside the ordinary course of trade. According to Commerce, the statu- 
tory definition of “ordinary course of trade” does not exclude below-cost 
sales. Id. at 18-21 (citing 19 U.S.C. § 1677(15) (1988)). 

This Court has already determined that 19 U.S.C. § 1677b does not 
require the exclusion of below-cost sales when determining the profit 
amount in calculating constructed value.! Federal-Mogul Corp. uv. 
United States,20CIT__,__—_—_—«, 918 F. Supp. 386, 402-03 (1996); Tor- 
rington Co. v. United States, 19 CIT __,__, 881 F. Supp. 622, 633 
(1995). In order for below-cost sales to be excluded, it must be demon- 


1 The relevant portions of 19 U.S.C. § 1677b governing the determination of FMV and the use of constructed value 
are as follows: 
(a) Determination; fictitious market; sales agencies 
For purposes of this subtitle— 
(1) In general 
The foreign market value of imported merchandise shall be the price, at the time such merchandise is first 

sold within the United States by the person for whom (or for whose account) the merchandise is imported to 
any other person * * * 

(A) at which such or similar merchandise is sold or, in the absence of sales, offered for sale in the princi- 
pal markets of the country from which exported, in the usual commercial quantities and in the ordinary 
course of trade for home consumption 

& * ” * * * ~ 
(e) Constructed value 
(1) Determination 
For the purposes of this subtitle, the constructed value of imported merchandise shall be the sum of— 

(A) the cost of materials * * * and of fabrication or other mimo of any kind employed in peeiating 
such or similar merchandise, at a time preceding the date of exportation of the merchandise under consid- 
eration which would ordinarily permit the production of that particular merchandise in the ordinary 
course of business; 

(B) an amount for general expenses and profit equal to that usually reflected in sales of merchandise of 
the same general class or kind as the merchandise under consideration which are made by producers in 
= country of exportation, in the usual commercial quantities and in the ordinary course of trade, except 
that— 

* * * * * ~ - 
(ii) the amount for profit shall not be less than 8 percent of the sum of such general expenses and 
cost. 
(Emphasis added). 
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strated that the sales were made outside the ordinary course of trade.” 
Federal-Mogul, 20 CIT at__, 918 F. Supp. at 403; Torrington, 19 CIT 
at___, 881 F Supp. at 633. In Torrington, 19CITat___, 881 F. Supp. at 
633, the Court noted that Commerce’s determination of whether an 
importer’s sales are in the ordinary course of trade is entitled to defer- 
ence and that the plaintiff bears the burden of demonstrating that the 
sales Commerce included in its FMV calculation were outside the ordi- 
nary course of trade. The Court concluded that “[t]he statutory lan- 
guage and structure support Commerce’s determination that 
below-cost sales are not automatically excluded from the calculation of 
profit in determining constructed value.” Jd. Thus, because Timken has 
failed to present any evidence in this case that the below-cost sales at 
issue were outside the ordinary course of trade, this Court finds Com- 
merce’s inclusion of the below-cost sales in its calculation of profit for 
constructed value to be reasonable and in accordance with law. 


2. Calculation of Cash Deposit Rates: 


In this review, Commerce calculated cash deposit rates on the basis of 
U.S. price as opposed to entered value. Final Results, 58 Fed. Reg. at 
64,731. Timken takes issue with Commerce’s chosen methodology argu- 
ing that the assessment rate must equal the deposit rate in order for the 
correct amount of antidumping duties to be collected. Pl.’s Mem. Supp. 
Mot. J. Agency R. at 37-38. Timken asserts that Commerce’s approach 
results in the undercollection of antidumping duties. Jd. at 38-41. 

Commerce responds that because the statute does not specify the 
manner in which Commerce must calculate deposits of estimated 
duties, Commerce has broad discretion in selecting a methodology. Com- 
merce explains that it has exercised its discretion by basing deposit rates 
upon weighted-average dumping margins determined by dividing the 
aggregate dumping margins by the aggregate U.S. price. Def.’s Opp’n to 
Pl.’s Mot. J. Agency R. at 22-23. 

The Court of Appeals for the Federal Circuit (“CAFC”) recently 
addressed this issue in Torrington Co. v. United States, 44 F.3d 1572, 
1578-79 (Fed. Cir. 1995). The CAFC held that Commerce did not err by 
basing cash deposit rates on U.S. price instead of entered value data. Id. 
at 1579. In upholding Commerce’s methodology, the court noted that 
the use of U.S. price instead of entered value to calculate cash deposit 
rates does not result in the consistent undercollection of estimated anti- 
dumping duties. Id. The court further stated that “[n]o evidence com- 
pels this court to find that deriving cash deposit rates from entered 
values leads to a more accurate estimation of future duties than reliance 
on total United States price.” Jd. In light of this decision by the CAFC, 
the Court finds Commerce’s method of calculating cash deposit rates to 
be consistent with law. 


2 The statute defines the term “ordinary course of trade” as “the conditions and practices which, for a reasonable 
time prior to the exportation of the merchandise which is the subject of an investigation, have been normal in the trade 
under consideration with respect to merchandise of the same class or kind.” 19 U.S.C. § 1677(15). 
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3. Calculation of Value-Added Tax Adjustment: 


Timken contends that Commerce improperly calculated the adjust- 
ment for VAT to U.S. price by adding to the U.S. price the actual amount 
of tax calculated for the home market comparison model. Pl.’s Mem. 
Supp. Mot. J. Agency R. at 4445. In its brief, Commerce agreed that a 
remand was appropriate for Commerce to apply a new methodology. 
Def.’s Opp’n to Pl.’s Mot. J. Agency R. at 31-32. 

In Federal-Mogul Corp. v. United States, 63 F.3d 1572 (Fed. Cir. 1995), 
the CAFC upheld Commerce’s tax-neutral methodology. Specifically, 
the CAFC stated the following: 


[I]n administering the Act, the Agency over the years has pursued a 
policy of attempting to make the tax adjustment called for by the 
Act tax-neutral. We conclude that Commerce’s long-standing policy 
of attempting tax-neutrality in its administration of this provision 
is not precluded by the language of § 1677a, nor do we find the par- 
ticular proposed methodology to be an unreasonable way to pursue 
that policy in light of the statutory language. 


Federal-Mogul, 63 F.3d at 1580. In light of the decision of the CAFC in 
Federal-Mogul, the Court finds that a remand for Commerce to apply a 
new methodology is unnecessary. Commerce’s approach of adding to 
US. price the amount of tax paid on home market sales is in accordance 
with the decision of the CAFC in Federal-Mogul and, therefore, sus- 
tained. 


4, Pre-Sale Inland Freight Expenses: 


Timken objects to Commerce’s adjustments to FMV for pre-sale 
inland freight expenses where respondents failed to demonstrate that 
the expenses were directly related to particular sales. Timken contends 
that Commerce’s actions were inconsistent with the decision of the 
CAFC in Ad Hoc Comm. of AZ-NM-TX-FL Producers of Gray Portland 
Cement v. United States, 13 F3d 398 (Fed. Cir. 1994), reh’g, en banc, 
denied, 1994 U.S. App. LEXIS 16258 (Fed. Cir. March 1, 1994), and cert. 
denied, 115S. Ct. 67 (1994). Pl.’s Mem. Supp. Mot. J, Agency R. at 46-51. 

Commerce agrees that a remand is necessary due to the decision of the 
CAFC in Ad Hoc. Def.’s Opp’n to Pl.’s Mot. J. Agency R. at 32. Commerce 
maintains, however, that the decision in Ad Hoc does not preclude all 
deductions for pre-sale home market inland freight expenses. According 
to Commerce, the statutory framework affords Commerce broad discre- 
tion to determine whether expenses are necessary to selling merchan- 
dise in the home market. Commerce further explains that its 
regulations permit it to adjust FMV for home market movement 
expenses in certain circumstances. Jd. at 33-34. Commerce concludes 
that aremand is appropriate for Commerce to revise its approach on this 
issue to the extent necessary to conform to the decision in Ad Hoc. Id. at 
34-35. 

Defendant-intervenors disagree with Timken and Commerce arguing 
that a remand is not necessary since the decision in Ad Hoc only limits 
deductions from FMV for pre-sale home market transportation costs in 
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purchase price situations. See, e.g., Def.-Int. Koyo’s Opp’n to P1.’s Mot. 
J. Agency R. at 26-30. 

Timken responds that a remand is necessary to remove any adjust- 
ment for pre-sale inland freight expenses regardless of whether FMV is 
compared to purchase price or exporter’s sale price (“ESP”) sales. Pl.’s 
Reply to Opp’n to Pl.’s Mot. J. Agency R. at 23-26. 

In Torrington Co. v. United States, 68 F.3d 1347, 1852-56 (Fed. Cir. 
1995), the CAFC limited the application of Ad Hoc to situations in which 
USS. price is calculated based on purchase price as opposed to ESP. The 
Court specifically held that Commerce may deduct indirect selling 
expenses, including pre-sale transportation expenses, from FMV pur- 
suant to the ESP offset permitted by 19 C.FR. § 353.56(b)(2).3 Id. See 
also Federal-Mogul, 20 CIT at __, 918 F. Supp. at 405. Thus, Com- 
merce may deduct pre-sale inland freight expenses from FMV when U.S. 
price is calculated on the basis of ESP As it is not clear to this Court 
whether FMV was calculated in this case using purchase price or ESP 
the Court remands this issue to Commerce to deny the adjustment to 
FMV for pre-sale home market transportation expenses only where 
FMV was calculated using purchase price. 


5. NTN’s Allocation of Expenses: 


In this review, Commerce accepted NTN’s allocation of various home 
market and indirect selling expenses based on levels of trade. Final 
Results, 58 Fed. Reg. at 64,725. In dismissing the objections of Timken 
at the administrative level, Commerce stated: 


We verified NTN’s allocation methodology in the past and most 
recently for the 1991-92 review, and we are satisfied that NTN’s 
allocations of various home market and U.S. indirect selling 
expenses are non-distortive and accurate. Furthermore, in our ver- 
ification of NTN’s 1991-92 data we specifically asked NTN to con- 
duct a test comparing the results of its allocation based on number 
of invoices to the results of allocation based on sales value and we 
found only a negligible difference. As a result, we have accepted 
NTN’s allocation methodology for these final results. 
Id. (citation omitted). 

Timken claims that NTN failed to demonstrate that NTN’s reporting 
methodology bore any relationship to the manner in which the expenses 
were actually incurred. Timken emphasizes that adjustments to FMV 
must be based on actual expenses as opposed to mere approximations or 
averages. Pl.’s Mem. Supp. Mot. J. Agency R. at 66. According to Tim- 
ken, Commerce never verified the accuracy of NTN’s methodology but, 
rather, “merely tested its arithmetic.” Jd. Timken maintains that 
NTN’s approach was “exceedingly complex” and produced distortive 
results. Jd. at 67. In support of its argument that Commerce was not jus- 
tified in accepting NTN’s unique appproach, Timken contrasts NTN’s 


319 C.FR. § 353.56(b)(2) (1993) permits Commerce to deduct indirect selling expenses from FMV as follows: 


In comparisons with —- 8 sales price, the Secretary will make a reasonable deduction from foreign market 
value for all expenses * * * incurred in selling such or similar merchandise up to the amount of the expenses * * * 


incurred in selling the merchandise. 
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methodology to that of other respondents who allocated total U.S. sel- 
ling, general and administrative expenses over total U.S. sales value. Id. 
at 67-71. Timken also points out that Commerce rejected NTN’s use of 
the same methodology in a prior antifriction bearings review. Jd. at 
74-75 (referring to Final Results of Antidumping Duty Administrative 
Reviews and Revocation in Part of an Antidumping Duty Order, 58 Fed. 
Reg. 39,729, 39,750 (1993)). 

Timken specifically objects to NTN’s reporting of home market sel- 
ling expense data which were allocated to individual levels of trade 
based on number of invoices. Timken insists that this approach fails to 
meet the requirement that expenses be reasonably related to the sales 
under consideration. According to Timken, a demonstration that 
expenses vary among levels of trade is a pre-requisite to the allocation of 
expenses based on sales at individual levels of trade. Similarly, Timken 
suggests that the allocation of expenses based on “number of invoices” 
is likely to produce inaccurate results. Pl.’s Mem. Supp. Mot. J. Agency 
R. at 71-74. 

Timken also argues that even if NTN properly based its expenses on 
level of trade, Commerce erroneously relied upon the verification report 
finding that NTN’s use of number of invoices was reasonable. According 
to Timken, no record evidence existed to support the initial allocation of 
selling expenses to individual levels of trade based on number of 
invoices or relative sales value and, thus, the fact that invoices and sales 
value roughly correlated is irrelevant. Id. at 76-77. 

Finally, Timken submits that Commerce’s allowance of an adjust- 
ment to U.S. price for differences in levels of trade resulted in the double 
counting of level-of-trade differences because Commerce also permitted 
a level-of-trade adjustment based on indirect selling expenses. Jd. at 
77-78. 

Commerce disagrees with Timken’s premise that sales value is the 
only reasonable basis for allocating expenses. Commerce explains that 
NTN’s methodology is more accurate and provides a more reasonable 
basis for correlating expenses to the sales under consideration than the 
technique used by other respondents. Commerce also emphasizes that 
the statute is silent with respect to Commerce’s choice of methodology 
for allocating expenses between transactions. Def.’s Opp’n to Pl.’s Mot. 
J. Agency R. at 37-45. 

Commerce also responds to Timken’s concern about number of 
invoices by stating there is a common sense correlation between num- 
ber of invoices, sales activity and, therefore, sales expenses. In addition, 
based on the specific facts of this case, Commerce contends that the 
number of invoices served as a reasonable proxy for sales value. Id. at 
46-47. 

Commerce further maintains that NTN did not receive a redundant 
level-of-trade adjustment because the purpose of a level-of-trade adjust- 
ment is to adjust for a difference between United States sales and home 
market sales caused by different levels of trade, while the purpose of 
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NTN’s allocation methodology is to allocate expenses among individual 
home market and United States transactions. Finally, Commerce 
explains that the level-of-trade adjustment was based on indirect selling 
expenses while the allocated expenses were general, administrative and 
home market indirect expenses that were not selling expenses. Jd. at 
47-48. 

Defendant-intervenor NTN supports Commerce’s position arguing 
that the allocation methodology used by NTN does not conflict with any 
statutory or regulatory requirements. Def.-Int. NTN’s Opp’n to Pl.’s 
Mot. J. Agency R. at 21. NTN also stresses that the allocation methodol- 
ogy is based on specific accounting and sales records and, therefore, does 
not produce distortive results. Jd. at 23-24. 

Title 19, Section 1677b(a)(4), United State Code (1988), permits Com- 
merce to adjust foreign market value if “it is established to the satisfac- 
tion of the administering authority that the amount of any difference 
between the United States price and the foreign market value * * * is 
wholly or partly due to” differences in circumstances of sale. The statute 
has been interpreted to grant Commerce broad discretion in determin- 
ing whether an importer is entitled to an adjustment to FMV. See Smith- 
Corona Group v. United States, 713 F.2d 1568, 1575 (Fed. Cir. 1983), cert. 
denied, 465 U.S. 1022 (1984). Commerce’s discretion is not without lim- 
its, however, as the statute requires a direct relationship between the 
expenses and the relevant sales. See Smith-Corona Group, 713 F.2d at 
1580. 

Timken’s primary concern is NTN’s decision to allocate selling 
expenses according to level of trade. The issue, therefore, is whether the 
reported expenses demonstrably vary according to levels of trade. This 
Court has upheld Commerce’s decision in a prior review of antifriction 
bearings to deny NTN an adjustment for selling expenses which were 
allocated on the basis of level of trade where Commerce found the 
expenses did not vary according to level of trade. NT'N Bearing Corp. of 
Am. v. United States, 19 CIT __,_ __, 905 F. Supp. 1083, 1094-95 
(1995). In reaching its decision, the Court found that NTN’s methodol- 
ogy was flawed because of its failure to quantify the expenses incurred at 
each level of trade. Jd. In comparing the worksheets submitted in the 
present case by NTN to the evidence provided by NTN in the antifric- 
tion bearings case, this Court is unable to find any significant distinc- 
tions.* See Questionnaire Response of NTN, Exhibit B-8, C.R. 
Document No. 8, Worksheet Nos. 4 and 5, Fiche 179, Frames 3-5; C.R. 
Document No. 8, Worksheet Nos. 7 and 8, Fiche 179, Frames 7-8. Com- 
merce has failed to locate for the Court any evidence of NTN’s alleged 
“new recordkeeping system.” Further, Commerce attempts to distin- 
guish this case from the antifriction bearings case by stating that in the 
TRB reviews it determined that NTN had in fact established that its 
indirect selling expenses varied across levels of trade. See Def.’s Opp’n 


4 The confidential version of the administrative record is designated “C.R.” The public version is designated “PR.” 
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to Pl.’s Mot. J. Agency R. at 45. Commerce fails to explain, however, 
either in its brief or in the administrative record, why it was able to 
reach a different conclusion in this case when NTN’s allocation method- 
ology was virtually identical to the one used in the antifriction bearings 
case. Accordingly, this issue is remanded to Commerce to explain how it 
determined that indirect selling expenses varied across levels of trade 
and, if it is unable to do so, to deny the adjustment. 


6. Use of Transfer Prices in Calculation of Indirect Expenses: 

Timken contends that Commerce erred in accepting NTN’s claimed 
adjustments to U.S. price calculated on the basis of transfer prices. Tim- 
ken stresses that Commerce generally considers transfer prices to be 
unreliable and subject to manipulation. Pl.’s Mem. Supp. Mot. J. Agency 
R. at 79-82. 

Timken also takes issue with Commerce’s acceptance of NTN’s 
allocation of expenses to transactions based upon transfer prices which 
allegedly do not vary according to level of trade. The result, according to 
Timken, was the mixture of value-based and cost-based allocations 
which were not representative of the expenses actually incurred with 
respect to individual sales. Id. at 82-83. 

Commerce counters that at verification it found NTN’s transfer 
prices to be stable and not subject to any obvious distortions. Accord- 
ingly, Commerce was satisfied that the transfer prices submitted by 
NTN provided an accurate measure of the costs of the goods sold. Def.’s 
Opp’n to Pl.’s Mot. J. Agency R. at 49-50. 

Commerce agrees, however, that a remand is appropriate for realloca- 
tion of certain expenses over sales value as opposed to over the costs of 
goods sold. Specifically, Commerce requests a remand to reallocate U.S. 
inland freight expenses from NTN’s warehouse to its customers, U.S. 
indirect advertising expenses and U.S. indirect selling expenses. Id. at 
51. 

Defendant-intervenor NTN supports Commerce’s acceptance of 
NTN’s transfer prices as reasonable. NTN emphasizes that Timken has 
failed to present any evidence of price manipulation. Def.-Int. NTN’s 
Opp’n to Pl.’s Mot. J. Agency R. at 24-26. 

In the Final Results, Commerce explained its reasons for accepting 
Timken’s transfer prices as follows: 


We verified NTN’s * * * transfer prices and U.S. expense allocation 
methodology and, despite Timken’s allegation that NTN under- 
stated its adjustments, we found no evidence that any respondent 
misstated its transfer prices or that any respondent’s expense 
allocation methodologies are inaccurate. 


58 Fed. Reg. at 64,725. 

In general, Commerce may rely on transfer prices provided that sub- 
stantial evidence on the agency record supports a finding that the trans- 
actions were arm’s length. Hyster Co. v. United States, 18 CIT __, 
___, 848 F. Supp. 178, 187 (1994). This Court has upheld Commerce’s 
decision to rely on transfer prices where respondents were able to dem- 
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onstrate that transfer prices either equaled or exceeded the cost of pro- 
duction. Federal-Mogul, 20 CIT at __, 918 F. Supp. at 412. In the 
administrative review at issue in Federal-Mogul, Commerce tested the 
reliability of transfer prices by randomly comparing transfer prices for 
several products with the corresponding costs of production. See Final 
Results of Antidumping Duty Administrative Reviews and Revocation 
in Part of an Antidumping Duty Order, 58 Fed. Reg. at 39,741. In con- 
trast, in the present case, Commerce does not provide any description of 
measures taken to test the reliability of the transfer prices used. Com- 
merce refers to the verification report where Commerce verified the 
accuracy of NTN’s reporting, but there is no record evidence of any com- 
parison between transfer prices and costs of production. See Verification 
of NTN’s Questionnaire Response—Tapered Roller Bearings and Parts 
Thereof From Japan, C.R. Document No. 101, Fiche 291, Frames 10-11. 
In addition, in the Final Results Commerce states only that it was satis- 
fied that the respondent did not “misstate” the transfer prices. The fact 
that NTN may have accurately reported the transfer prices does not 
lead to the conclusion that the prices were representative of the costs of 
production. 

As for Timken’s contentions concerning Commerce’s mixing of value- 
based and cost-based allocations, the Court finds Timken’s arguments 
to be without merit. Timken does not cite any statutory support for its 
objections to Commerce’s methodology. This Court has acknowledged 
that “Commerce is afforded great latitude in the choice of methodology 
to be employed in antidumping investigations.” Torrington, 19 CIT at 
___, 881 F. Supp. at 646 (citing Mitsubishi Elec. Corp. v. United States, 
12 CIT 1025, 1050, 700 F. Supp. 538, 558 (1988), aff'd, 898 F2d 1577 
(Fed. Cir. 1990)). In Torrington, this Court further stated that “[a]s long 
as Commerce’s methodology [is] reasonable and there is substantial evi- 
dence in the record supporting Commerce’s conclusions, the Court will 
not impose its own views as to the sufficiency of the agency’s investiga- 
tion or question the agency’s methodology.” Jd. at __, 881 F. Supp. at 
646. The Court finds that Commerce’s decision to allocate expenses over 
costs of goods instead of sales value was reasonable except with respect 
to the specific expenses cited by Commerce for the reasons stated in its 
proprietary brief. See Def.’s Opp’n to Pl’s Mot. J. Agency R. at 51. 

For the reasons stated above, the Court finds that Commerce’s deci- 
sion to rely on transfer prices is not supported by substantial evidence 
on the agency record. This issue is remanded so that Commerce may 
provide evidence of any tests performed to verify the accuracy of the 
transfer prices and, if it is unable to do so, to deny the adjustment and to 
reallocate NTN’s expenses without using transfer prices. If Commerce 
is able to point to evidence that the transfer prices represent arm’s- 
length transactions, then Commerce must reallocate only the following 
three categories of expenses: (1) U.S. inland freight expenses from 
NTN’s warehouse to its customers; (2) U.S. indirect advertising 
expenses; and (3) U.S. indirect selling expenses. 
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7. Adjustments to NTN’s U.S. Price: 


Timken claims that Commerce erred in deducting imputed interest 
on cash deposits from U.S. selling expenses. Timken asserts that the 
statute does not provide a basis for such a deduction and, even if there 
were a statutory basis, the expenses claimed by NTN were unsubstan- 
tiated on the administrative record. Pl.’s Mem. Supp. Mot. J. Agency R. 
at 86-90. According to Timken, this issue is distinguishable from Com- 
merce’s practice of declining to deduct cash deposits of estimated anti- 
dumping duties from ESP which has been upheld by this Court. Id. at 86 
(citing Federal-Mogul Corp. v. United States, 17 CIT 88, 108, 813 F. 
Supp. 856, 872 (1993)). Timken emphasizes that NTN’s calculation of 
interest on cash deposits is merely hypothetical in nature since it is 
based on a presumption that NTN will not receive a refund of its depos- 
its. Pl.’s Mem. Supp. Mot. J. Agency R. at 89. 

In rebuttal, Commerce argues that it properly refused to deduct from 
ESP expenses attributable to imputed interest on cash deposits. Com- 
merce contends that the rationale underlying the Court’s decision in 
Federal-Mogul, 17 CIT at 108, 813 F Supp. at 872, holding that deposits 
of estimated antidumping duties may not be deducted from US. price 
pursuant to 19 U.S.C. § 1677a(d)(2)(A) (1988), applies to imputed inter- 
est as well. Commerce characterizes the imputed interest expense as a 
“missed opportunity cost” similar to the cash deposits of estimated 
duties. According to Commerce, failure to exclude these expenses from 
its deductions to ESP would impermissibly allow past margins to influ- 
ence the determination of present margins. Def.’s Opp’n to Pl.’s Mot. J. 
Agency R. at 51-53. 

NTN supports Commerce’s position on this issue. NTN adds that the 
refund of overpayment of antidumping duties with interest does not 
adequately compensate NTN for its selling expenses. Def.-Int. NTN’s 
Opp’n to Pl.’s Mot. J. Agency R. at 27-28. 

Commerce supports its decision not to deduct the expense at issue 
from U.S. price, stating that it verified the interest expenses and “absent 
sufficient evidence from Timken that NTN’s claimed adjustments are 
unreasonable, [Commerce has] no reason to reject them for these final 
results.” Final Results, 58 Fed. Reg. at 64,726. Commerce failed to 
explain adequately on the record its reasons for refusing to deduct the 
imputed interest from U.S. price. In Federal-Mogul,20CITat___—, 918 
F Supp. at 412-13, this Court granted Commerce’s request for a remand 
to reconsider its approach on whether or not it should treat cash depos- 
its and the interest on the cash deposits in the same manner. While Com- 
merce has presented some arguments in its briefs presently before the 
Court, Commerce failed to state on the administrative record any sup- 
port for its treatment of interest on cash deposits. Accordingly, the 
Court remands this case to Commerce to provide a reasonable explana- 
tion on the record for accepting NTN’s downward adjustments to U.S. 
indirect selling expenses for interest paid on cash deposits. 
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8. Methodological Errors Concerning NTN: 


Timken alleges that Commerce made two methodological errors 
regarding NTN.° The first error alleged by Timken concerns model cod- 
ing for a particular customer. Timken contends that certain part num- 
bers should have been included in Commerce’s calculation of 
weighted-average FMV. Pl.’s Mem. Supp. Mot. J. Agency R. at 91-92. 
Commerce responds that its methodology is reasonable and that Tim- 
ken’s approach would impose a heavy burden on Commerce. Def.’s 
Opp’n to Pl.’s Mot. J. Agency R. at 54-55. Defendant-intervenor NTN 
supports Commerce’s approach as being consistent with its prior prac- 
tice. Def.-Int. NTN’s Opp’n to Pl.’s Mot. J. Agency R. at 29. 

The Court agrees with Commerce and NTN that the methodology 
Commerce employed was reasonable and consistent with law. The Court 
has already noted the amount of latitude granted to Commerce in choos- 
ing the manner in which to calculate antidumping duties. See supra at 
21. The Court agrees with Commerce that its decision to first match 
identical merchandise by nomenclature is reasonable and consistent 
with its prior practice. See Timken Co. v. United States, 16 CIT 429, 438, 
795 F. Supp. 438, 446 (1992) (sustaining Commerce’s use of nomencla- 
ture for matching identical sales). The method proposed by Timken 
would be unduly burdensome considering the time constraints within 
which Commerce must calculate antidumping duties. Accordingly, the 
Court sustains Commerce on the issue concerning part numbers. 

The second alleged error concerns NTN’s reporting of U.S. expenses. 
According to Timken, NTN’s methodology resulted in the underreport- 
ing of U.S. expenses. P1.’s Mem. Supp. Mot. J. Agency R. at 92-93. Com- 
merce rejected this claim in the Final Results and upheld NTN’s 
allocation methodology. 58 Fed. Reg. at 64,725. Commerce adheres to its 
conclusion that NTN’s reporting of U.S. expenses was accurate and no 
methodological error occurred. Def.’s Opp’n to Pl.’s Mot. J. Agency R. at 
56. NTN supports Commerce’s position on this issue. Def.-Int. NTN’s 
Opp’n to Pl.’s Mot. J. Agency R. at 29-30. 

Upon a review of the record, the Court has not located any error con- 
cerning the calculation of NTN’s U.S. expenses. The alleged discrepan- 
cies claimed by Timken are explained by Commerce in its proprietary 
brief and supported by the record. See, e.g., Questionnaire Response of 
NTN, Exhibit B-8, C.R. Document No. 39, Worksheet 14, Fiche 179, 


Frames 17-33. Accordingly, the Court upholds Commerce’s determina- 
tion on this issue. 


9. Koyo’s Billing Adjustments: 


In this review, Commerce accepted Koyo’s allocation of home market 
billing adjustments stating that it “found them to be reasonably allo- 
cated and reflective of sales of in-scope merchandise.” 58 Fed. Reg. at 
64,724. According to Timken, this finding by Commerce is inaccurate 


5 Timken withdrew its objection to Commerce’s acceptance of NTN’s reporting of general and administrative 
expenses for cost of production and constructed value purposes. Pl.’s Reply to Opp’n to Mot. J. Agency R. at 48. 








U.S. COURT OF INTERNATIONAL TRADE 215 


because Koyo failed to report the billing adjustments on a transaction- 
or product-specific basis. Pl.’s Mem. Supp. Mot. J. Agency R. at 94. Tim- 
ken further notes that the record indicates that adjustments were nei- 
ther limited to the subject merchandise nor made as a fixed percentage 
of all sales of in-scope and out-of-scope merchandise. Jd. Timken empha- 
sizes this Court’s prior decisions holding that Commerce may not allow 
adjustments for post-sale price adjustments (“PSPAs”) on sales of out- 
of-scope merchandise. Jd. at 95-96 (citing Torrington Co. v. United 
States, 17 CIT 199, 218, 818 F Supp. 1563, 1578-79 (1993), aff'd, 1996 
WL 194202 (Fed. Cir. Apr. 23, 1996); Federal-Mogul Corp. v. United 
States, 17 CIT 1093, 1102-03, 834 F. Supp. 1391, 1400 (1993)). 

Commerce agrees that a remand is necessary to “revisit its approach 
to the allocation of home market billing expenses and, if necessary, to 
obtain additional information relevant to the new methodology to be 
used by Commerce.” Def’s Opp’n to Pl.’s Mot. J. Agency R. at 57. 

Defendant-intervenor Koyo disagrees with Timken and Commerce 
arguing that a remand on this issue is inappropriate. Koyo asserts that 
Commerce followed the decisions of this Court in determining that 
Koyo’s allocations justified treating the billing adjustments as indirect 
expenses. Def.-Int. Koyo’s Opp’n to Pl.’s Mot. J. Agency R. at 33-34. 

This Court has consistently held that adjustments for merchandise 
outside the scope of an antidumping order cannot be used to calculate 
antidumping duties. Federal-Mogul,20CIT at__, 918 F Supp. at 408; 
Torrington, 19 CIT at__, 881 F. Supp. at 640; Torrington, 17 CIT at 
218, 818 F Supp. at 1578-79. The CAFC recently affirmed this Court’s 
decision in Torrington, 17 CIT at 218, 818 F Supp. at 1578-79, stating 
that in situations involving allocations over scope and non-scope mer- 
chandise, the determination of whether an adjustment to FMV is 
appropriate pursuant to 19 C.FR. § 353.56(b)(2) depends on whether 
the expenses are direct or indirect. Torrington, 1996 WL 194202, at *12. 
In addressing this issue, the CAFC emphasized the language contained 
in the ESP offset regulation providing for “a deduction from [foreign 
market value] for all selling expenses except direct selling expenses.” 19 
C.FR. § 353.56(b)(2) (emphasis added). The CAFC further held that the 
determining factor for whether PSPAs qualify for ESP offset treatment 
is the method used to calculate the PSPAs as opposed to the allocation or 
recordation methods. Torrington, 1996 WL 194202, at *13. Thus, the 
relevant determination in the present case is whether Koyo’s billing 
adjustments are direct or indirect expenses according to Koyo’s calcula- 
tion methodology. 

The situation presented here is identical to that in Torrington where 
the CAFC refused to allow Koyo’s direct selling expenses to be treated as 
indirect selling expenses pursuant to the ESP offset regulation. In Tor- 
rington, the CAFC found that PSPAs are related to particular sales and 
vary with the quantity of the particular item sold. Id. Therefore, in spite 
of Koyo’s decision to allocate its adjustments over sales to all customers, 
Koyo’s home market PSPAs constitute direct selling expenses because 
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of their direct relationship to the sales under consideration. Koyo’s 
allocation methodology precludes Commerce from treating these billing 
adjustments as direct expenses but does not alter the direct relationship 
between the expenses and the particular sales. Therefore, Commerce 
may not permit a deduction from FMV for Koyo’s PSPAs. Accordingly, 
this issue is remanded to Commerce to deny the adjustment to FMV for 
Koyo’s home market billing adjustments. 


10. NSK’s Billing Adjustments: 


In this review, NSK allocated its total lump-sum adjustments “based 
on the proportion of in-scope merchandise to total merchandise pur- 
chased by that customer during the [period of review].” Final Results, 
58 Fed. Reg. at 64,723. Commerce accepted NSK’s lump-sum price 
adjustments stating that it “verified NSK’s methodology and support- 
ing documents and was satisfied that the allocation is representative of 
the costs NSK incurred.” Jd. Timken objects to Commerce’s acceptance 
of NSK’s allocation methodology for similar reasons to its objections 
concerning Koyo. Essentially, Timken alleges that NSK’s allocation 
methodology results in the inclusion of out-of-scope merchandise in 
adjustments to FMV. Pl.’s Mem. Supp. Mot. J. Agency R. at 98-100. 

Commerce concedes that NSK calculated its post-sale price adjust- 
ments on the basis of sales of both in-scope and out-of-scope merchan- 
dise and, therefore, Commerce requests a remand to reconsider its 
acceptance of NSK’s allocation. Def.’s Opp’n to P1.’s Mot. J. Agency R. at 
57. 

Defendant-intervenor NSK contends that Commerce properly 
granted NSK an adjustment to FMV for lump-sum price adjustments. 
NSK notes that it allocated the payments at issue based on customers’ 
purchasing patterns and that Commerce verified that the monthly 
scope/non-scope purchasing patterns of NSK’s customers did not vary 
from month to month. Def.-Int. NSK’s Opp’n to Pl.’s Mot. J. Agency R. 
at 25-26. 

The same analysis the Court applied to Koyo’s billing adjustments is 
applicable to NSK. See supra at 27-28. Thus, the relevant determina- 
tion is whether NSK’s lump-sum adjustments constitute direct or indi- 
rect expenses regardless of NSK’s method of allocation and recordation. 
NSK’s lump-sum adjustments account for price increases or decreases 
calculated with respect to a specific customer for a specific period of 
time. See Prehearing Rebuttal Brief on Behalf of NSK Ltd. and NSK 
Corporation, PR. Document No. 345, Fiche 153, Frame 53. Similar to 
Koyo’s PSPAs, NSK’s lump-sum PSPAs represent particular sales and 
they vary with the quantity of the particular item sold. Therefore, 
NSK’s lump-sum PSPAs are direct expenses which may not be the basis 
for a deduction from FMV pursuant to 19 C.FR. § 353.56(b)(2). As such, 
this issue is remanded to Commerce to deny the adjustment to FMV for 
NSK’s lump-sum billing adjustments. 
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11. Verification of NSK: 


Timken argues that Commerce erred in refusing to consider informa- 
tion obtained in the 1991-92 verification of NSK for purposes of estab- 
lishing NSK’s costs for the 1990-91 administrative review. Timken 
claims that Commerce expressly intertwined the 1990-91 and 1991-92 
reviews and that the verification report for the 1991-92 period of review 
contained information relevant to NSK’s costs for the 1990-91 period of 
review. Accordingly, Timken submits that Commerce acted contrary to 
law by ignoring relevant information. Pl.’s Mem. Supp. Mot. J. Agency 
R. at 102 (citing Floral Trade Council v. United States, 13 CIT 242, 
242-43, 709 F. Supp. 229, 230-31 (1989)). Timken additionally notes 
that there is no statutory provision or regulation forbidding Commerce 
from using information across reviews. P1.’s Mem. Supp. Mot. J. Agency 
R. at 103. 

In rebuttal, Commerce argues that it is well-established law and 
agency practice that each individual administrative review is an inde- 
pendent and distinct proceeding. Def.’s Opp’n to Pl.’s Mot. J. Agency R. 
at 57-58. 

Defendant-intervenor NSK supports Commerce on this issue stating 
that Commerce must base its determinations on evidence on the agency 
record unless other evidence is “expressly intertwined” with the record 
evidence. Def.-Int. NSK’s Opp’n to Pl.’s Mot. J. Agency R. at 27 (citing 
Win-Tex Products, Inc. v. United States, 16 CIT 760, 762-63, 797 F. 
Supp. 1025, 1027 (1992)). NSK maintains that there is no evidence that 
Commerce expressly intertwined the administrative record of the 
1990-91 reviews with that of the 1991-92 reviews. 

The Court finds that Commerce was not required to consider the 
information contained in the 1991-92 verification in reaching its con- 
clusions in the 1990-91 reviews. Timken’s reliance on Floral Trade to 
support its contentions is misplaced as the facts of that case are com- 
pletely distinguishable from the ones presently before the Court. In Flo- 
ral Trade, 13 CIT at 243, 709 F. Supp. at 230-31, the court held that 
where an the agency expressly incorporates relevant information from 
previous investigations into the proceeding at issue, such information 
becomes part of the record for purposes of court review. In reaching this 
decision, the court noted that “the agency cannot ignore relevant 
information which is before it, and the reviewing court must be in a posi- 
tion to determine if it had done so.” Id. at 242-43, 709 F. Supp. at 230. 
However, the court recognized that not all documents before the agency 
become part of the record but, rather, only those documents at the 
agency level “which become sufficiently intertwined with the relevant 
inquiry.” Id. at 243, 704 F. Supp. at 230. The Floral Trade court decided 
that documents from prior investigations were “sufficiently inter- 
twined” with the evidence concerning the investigation before the court 
because the agency had “expressly incorporated such information into 
the proceeding at issue” by stating on the record, without qualification, 
that it had examined the previous investigations. Id. at 243, 709 F Supp. 
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at 230-31. In Win-Tex Products, 16 CIT at 762-63, 797 F. Supp. at 1027, 
the court distinguished Floral Trade when it denied an application to 
supplement the record of a scope investigation with information from 
an earlier scope investigation. In so doing, the Court noted that 
“Tilndeed, $[tlhe record for judicial review should ordinarily not contain 
material from separate investigations.” 16 CIT at 762-63, 797 F. Supp. 
at 1027 (citing Bethlehem Steel Corp. v. United States, 5 CIT 236, 566 F. 
Supp. 346 (1983)). 

Commerce’s decision to deny Timken’s request to consider the 
information from the 1991-92 verification proceeding is consistent with 
law. In the Final Results, Commerce explained the reasons for its deci- 
sion as follows: 


[Wle do not wish to hold NSK responsible for the Department’s 
delay in conducting the 1990-91 reviews. Furthermore, it is our 
general practice not to apply the results of verification of a period to 
preceding review periods. Therefore, we have not adjusted NSK’s 
response for the 1990-91 reviews for discrepancies found in verify- 
ing the 1991-92 reviews. 


58 Fed. Reg. at 64,723-24. This statement is contrary to the suggestion 
by Timken that Commerce expressly embraced the information con- 
tained in the 1991-92 reviews and incorporated it into the 1990-91 
reviews. In fact, Commerce specifically did not intertwine the reviews. 
As such, Commerce was not required to include information from the 


1991-92 verification in the final determination concerning the 1990-91 
reviews. For the reasons stated above, the Court sustains Commerce on 
this issue. 


12. Clerical Errors: 


Timken requests a remand for the correction of various clerical 
errors. The first error concerns the failure of Commerce for the 1990-91 
and 1991-92 reviews to attach a model number name to the results of 
the set-splitting program with respect to certain models sold in Koyo’s 
home market. Pl.’s Mem. Supp. Mot. J. Agency R. at 54, 60. Commerce 
proposes to correct the error on remand by assigning each split cup and 
cone a unique name. Def.’s Opp’n to Pl.’s Mot. J. Agency R. at 36. 

The second error alleged by Timken is Commerce’s misspelling of the 
variable “SAALWE” (representing “Sales Allowance”) as “SALLWE” in 
calculating Koyo’s margins for the 1990-91 and 1991-92 review periods 
resulting in the exclusion of a significant volume of transactions. Pl.’s 
Mem. Supp. Mot. J. Agency R. at 55, 60-61. Commerce agrees that a 
remand is necessary to correct the spelling mistake. Def.’s Opp’n to Pl.’s 
Mot. J. Agency R. at 36. 

The third claimed error involves a problem in the program used to 
implement the cost test applicable to NSK’s 1990-91 and 1991-92 sales. 
Timken points out that the program was based only on part number and 
not on part type. Pl.’s Mem. Supp. Mot. J. Agency R. at 56, 61-64. Com- 
merce agrees that a remand is necessary to correct the program to 
include both part number and part type. Def.’s Opp’n to Pl.’s Mot. J. 
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Agency R. at 36. Defendant-intervenor NSK also requests a remand for 
Commerce to correct this error. Def.-Int. NSK’s Opp’n to Pl.’s Mot. J. 
Agency R. at 31. 

Finally, Timken maintains that the computer program applicable to 
NTN for the 1991-92 review period contained a fundamental error 
resulting in seriously understated values for cost of production and 
constructed value. P1.’s Mem. Supp. of Mot. for J. Agency R. at 59. Com- 
merce requests a remand so that it may eliminate this error. Def.’s 
Opp’n to Pl.’s Mot. J. Agency R. at 37. NTN agrees that the alleged error 
exists and should be corrected. Def.-Int. NTN’s Opp’n to Pl.’s Mot. J. 
Agency R. at 28. 

Upon a review of the record and in light of the agreement of all rele- 
vant parties, the Court finds that a remand is necessary to correct all of 
the above clerical errors. 


CONCLUSION 


In accordance with the foregoing opinion, this case is remanded to 
Commerce to: (1) deny adjustment to FMV for pre-sale home market 
transportation expenses where FMV was calculated using purchase 
price; (2) explain its method for determining that NTN’s indirect 
expenses varied across levels of trade and, if it is unable to do so, deny 
the adjustment; (3) provide evidence of tests performed to verify the 
accuracy of NTN’s transfer prices and, if unable to do so, deny the 
adjustment and reallocate NTN’s expenses without using transfer 
prices; (4) reallocate NTN’s USS. inland freight expenses from NTN’s 
warehouse to its customers, NTN’s US. indirect advertising expenses 
and NTN’s US. indirect selling expenses; (5) provide a reasonable 
explanation on the record for accepting NTN’s downward adjustments 
to U.S. indirect selling expenses for interest paid on cash deposits; 
(6) deny the adjustment to FMV for Koyo’s home market billing 
expenses; (7) deny the adjustment to FMV for NSK’s lump-sum billing 
adjustments; and (8) correct various clerical errors. Commerce is sus- 
tained on all other issues. 

Remand results are due within ninety (90) days of the date this opin- 
ion is entered. Any comments or responses are due within thirty (30) 
days thereafter. Any rebuttal comments are due within fifteen (15) days 
after the date responses or comments are due. 
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